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"TENANTS LAW: 
OR, THE 


1 


CONCERNING 


Landlords, Tenants and Farmers. 
( 12. 


1. Of the ſeveral Kinds of Te- 
nants and Tenures. 

2. Of Leaſes, Covenants, Sur- 
renders, and Aſſiguments, Cc. 

3. Of Rent: Acceptance and 
Extinguiſhment thereof, 

4+ Of Crops growing, and Trees 
blown down, Cc. who are 
entitled to them. 

5. Of Diſtreſſes, Replevins, and 
Reſcous. 


W 8 


6. Of Waſte; what is ſo, and 
what not. 
7. Of Common for Cattle. | 

4 Of Frauds in buying and 
ſelling Lands or Goods, 

9. Of Treſpaſſes and Nuſances, 

10. Modern Obſervations rela- 
ting to Covenants on Leaſes, 

11. Of the late Act to prevent 
Fires; and Rules to be obſer- 
ved i in erecting of new Build- 
ings in and about London 


* 


Uſeful for all Landlords, Tenants, Farmers, 
ewards, Agents, Solicitors and others, con-| 
cerned in the buying, ſelling, or letting Eftates. 


The Fir TEENTH EDITION, with all the 
Modern Caſes: 
In which are added all ſuch Ac of Parliament and Re- 


ſolutions, as relate to theſe Subjects, down to the pre- 
ſent Year ; and likewiſe pain Directions for diſtraining 


ſor Rent. 


5-0 NB 00 
Princed by 8. RicyanrDsoN and C. Lines: 
Law-Printer to the King's moſt Excellent Majeſty ; 
| forT, — oppoſite Fetter-/ane, Fleet. — 1760. 
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CONCERNING. 


Landlozds and Tenants. 
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CHAP: 859 7 
A Divifim of the ſeveral Kinds of Te- 
nants and Tenures, 


VERY Subject of this Kingdom 
that occupieth any Lands, or inha- 
biteth in any Houſe or Fenement, 

2 is ſaid to be a Tenant, Tenens a Te- 

| _— becauſe he muſt hold of ſome Lord or 

other. 

And divers and various a are the . 

I and Kinds of Tenants and Fenures in this 

ann Time; although they have been 
| on gs EVI I Avia Sauk mot 
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more numerous, and were indeed of exceſſive 
Slavery to the People, ſo that their exorbitant 
Cruelty hath cauſed their Diſſolution, 

Thoſe which are ceaſed to be, are Tenure 
in Villenage, where the Lord might vaſſal and 
enſlave his Tenant's Perſon at his Pleaſure, but 

not kill him. 
| Pillenage, where the Lord might pillage his 
Tenant of all his Goods. | 

Frank- Almoigne, or Free Alms, was a Te- 
nure begun, and had its Original, either at or 
ſoon after the Foundation of Monaſteries and 
Religious Houſes, and extirpated with them. 
The Nature of it in old Time was, when a 
Man being ſeiſed of Lands or Tenements in 
his Demeſne as of Fee, of the ſame Land did 
enfeoff ſome Abbot or Prior, and their Con- 
vents, or ſome Dean and Chapter, and their 
Succeſſors, or ſome Parſon of a Church, and 
his Succeſſors, or any other Religious Perſon 
who was in a Capacity to take ſuch Alms, to 
hold the ſame Lands and Tenements to them 
and their Succeſſors, in Liberam Elzemoſynam, 
in. Free Alms or Frank- Almoigne, of the 


Grantor and his Heirs: And ſuch as held in 
Free Alms were bound, in Conſideration of XR 
ſuch Grant or F eoffment, to perform certain 

Divine and religious Services and Exerciſes, 


for the Soul's Good, Life and Proſperity of 
the Grantors, and all others. ; 4 

And they confirmed all their Grants with | Y 
grievous * and „ n 


. all 
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all ſuch as ſhould in any- ways diminiſh or take 
away ſuch their Grant, or convert the ſame un- 
to any other Uſe; which ſome ly and ſuper- 
ſtitiouſly believe to be none of the leaſt Caules, 
why Purchaſers of Church Lands find ſuch ill 
Succeſs, and ſeldom do enjoy it to the Fourth 
Generation. Rr | 
But, as is faid before, this Tenure and the 
Religious Houſes ended together, or immedt- 
ately one after the other, ſo that none can grant 
any Lands or Tenements in Liberam Eleemoſy- 
nam at this Day. ASIA | 
Tenure in Capite and Knight's Service was 
alſo by Act of Parliament, Anno 12 Car. 2. 
cap. 24. (together with the Court of Wards, 
which was dependant upon that Service) taken 
away, and all thoſe — are now turned 
into Free and Common Socage, | 
Alſo Tenure by Grand Serjeanty was a Kind 
of Tenure by Knight's Service, and ſo was 
Tenure by Eſcuage, becauſe the King had the 
Wardſhip and Marriage of ſuch Tenants un- 
der Age; and though theſe Tenures are taken 
away by the ſaid Sat. 12 Car. 2. yet the 
Honorary Services of Grand Serjeanty till 
continue, 
But it is ſaid, That Tenure by Petit Ser- 
Jean is no more than a Tenure in 
Effect, becauſe the Tenant is not thereby 
bound to do any Thing in his proper Perſon 
touching the Wars, and had not Wardſhip, 
A 3 Marriage 
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Marriage or Relief annexed ; yet this ſeems 
to be alſo taken away by the ſaid Statute. 

So that the more uſual Tenants oY us 
at this Day, are, 

Tenants in Fee Simple, and in Fee · Tail 
Tenant in Tail after Poſſibility of Iſſue ex- 
tinct. 
Tenant in Dower, and by the Curtef of 
England; Tenant for — of Life, or for 
Years, * Leaſe in Wridng, or Leaſe- 
Parol. 

Tenant at Will by the Common Law, or by 
anden 

Tenant a/ Sufferance. c 
Tenant by Copy of Court. Roll. = 

"Tenants zn Coparcenory, Join ments and 
Manis in Common. 


Fee- Simple, 


A Man that is ſeiſed in Lands or Tene- 
ments, to hold to him and his Heirs for ever, 
is faid to be Tenant in Fee Simple; and ſuch 
an Eſtate is called Feodum Simplex, The 
Word Frodum im Latin, being taken to fig- 
nify Inheritance; and Simplex implies pure, 

lain or unmixed : And indeed Fee. Simple 
is the moſt pure Holding; that is, being un- 
mixed or intangled in itſelf. But as the 
whiteft Colour will be ſoon ſtained, ſo is this 


ue Tenure moſt ſubject to be ſpotted and 
"\ involved 
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Involved in Troubles above any other; which 
the Law calls Iucumbrances. Lit, Ten. Lib. 1. 
cap. I. | 

17 a Man was to deal as Purchaſer- with a 
Tenant in Fee-Simple, he hath a happy Bar- 
gain if he meets with a Simple Tenure and a 
Simple Tenantz I mean the one free from In- 
cumbrances, and the other from Deceit; 
which many have found it a difficult Thing to 
obtain, 

I ſhall therefore, by Way of Caution, ſer 
down the ſeveral Troubles and Incumbrances _ 
this pure Tenure, called Fat. is * 
unto. 

Fee · Simple may be iacumbered with fe- 
veral Judgments, Statutes- Merchant, and of 
the Staple, Recognizar.ces, Mortgages, Wills, 
Pre- contracts, Bargains and Sales, Fe offments, 
Fines, Amerciament, Jointures, Dowers, and 
many other fraudulent Conveyances, if a 
Knave once poſſeſs it; and laſt of all, may be 
quite forfeited for Treaſon, or F clony that in- 
curs Forfeitures. 

But Fee-Simple being free from any of the 
above-mentioned Incumbrances, is the moſt. 
free, abſolute and ample Eſtate of Inheritance 
that : any Man can have; and therefore a Te- 
nant in Fee-Simple is ſaid to be Situs in do- 


= 1inico ſus ut de feodo; that is, ſeiſed in his 
Demeine as of Fee, 


Aa Tenant 


FORT 
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' Tenant in Fee-Tail, 


All Frehold Inheritances, - before the Sta- 
tute of Weſtminſter 2. cap. 1 De Donis Conditi- 
onalibus, were Fee-Simple at the Common 
Law; but there were Fee- Simples conditional; 
ſo that Tenant in Tail was infticuted by Force 
of that Statute : By which Statute there is a 
two-fold Tenant in Tail, viz, 


General and Special Tail. 


He is faid to be Tenant in General Tail, who 
holdeth Lands or Tenements to him and to 
the Heirs of his Body begotten. | | 

For if in this Caſe he marry many Wives, 
and have iſſue by them all, every one of them 
may (the Elder dying) come to inherit this 
Land, becauſe every one is the Iſſue ingender- 
ed of his Body. # 

It is the ſame Caſe if Lands or Tenements 
be inveſted upon a Woman and the Heirs of 
her Body, and ſhe have ſeveral Huſbands, and 
Children by them all, every one of them is in 
a Poſſibility to inherit thoſe Tenements, being 
all begotten of her Body. 55 

But where Lands or Tenements are ſettled 
upon a Man and his Wife, and the Heirs of 
their Bodies between them two lawfully to be 
begotten, this is Tenant in Special Tail; be- 


cauſe in this Caſe none can inherit but 8 
n : Chil- 
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Children as are by this Man begotten upon 
the Body of this Wife named in the Grant: 
And if that Wife die, and the Man taketh 
another Wife, and hath Iſſue of her Body, the 
Iſſue by the latter Wife cannot inherit by Vir- 
tue of ſuch a Grant. And if the firſt Huſband 
die, and the Wife marry again, and have Iſſue 
by a ſecond Huſband, that Iſſue cannot inheritg 
Lit. Ten. J. 1. c. 2. f. 5. 4. wen 

There be ſeveral other Eſtates in Special 
Tail, according to the Deviſes, Limitations 
and Conditions, invented and ſettled by the Do- 
nor; as ſometimes to a Man and his Wife, and 
the Heirs Males of their Bodies between them 
two to be begotten: In this Caſe the Females 
cannot inherit. Et e contra: For if limited to 
Heirs Females of their Bodies, then the Males 
cannot inherit. | i 2412 

So that if Lands be inveſted upon a Man 
and his Heirs Males of his Body, and he hath 
Iſſue two Sons, and dieth, the Eldeſt enters ac- 
cording to the Grant, and hath Iſſue a Daugh- 
ter, and dieth, this Daughter ſhall not inherit 
the Land, but the Brother, becauſe he is the 
Heir Male. * "1 
And if a Man hath Lands granted to 
him, and to his Heirs Males of his Body, and 
he hath no Son, but only a Daughter, and the 
Daughter hath a Son, and dieth, living her 
Father, and after that the Donee dieth; in 
3 this Caſe the Donee dying without Iſſue Male 
In the Law, the Son 2 his Daughter, which 
EE 5 is 
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is the Grand-child, ſhall not inherit, but the 
Entail is extinct, and the Land ſhall revert to 
the Donor, for che Entail muſt be carried on 
iarirely by the Male Line. 

Theſe Grants in Tail are the Cauſe of much 
Strife, and ſtir up many Chargeable Suits, 
though i in my Judgment they are uſeleſs. For 
the Intent of the Donor is ſeldom obſerved in 
8 he intending to preſerve the Memory of 
| own Name to Perpetuity; Which cannot 

be, fince a Fine and Recovery will now bar 
and dock it. 

For the faid Statute De Donis, Sc. being 
ande 13 Ed, 1. eftabliſhed a general Perpe- 
tity in Eftates deſcendible for all that would 
make'it; ſo that moſt Eſtates were conſequen- 
tially entailed in perpetuum by the Donor, on 
the Heirs of the Donee; which being againſt 
the Policy and Reaſon of the Common Law, 
| became the "Occaſion of many Miſchiefs; for 

Lords were often thereby defeated of their 
Eſcheats; and other Duties and Services, and 
Purchaſers and Tenants often loſt their Eſtates, 
and were evicted by the Heirs of the Grantors 
and Leſſors; for the Anceſtor could not bind 
his Eſtate farther than for his own Life. 

- Theſe Miſchiefs were often actempted to 
be redreſſed in divers Parliaments, and divers 
Bills to that End were exhibited, which were 
always rejected on one Pretence or other; 
but the true Reaſon was, The Lords and 2 

Commons knowing that their Eſtates-Tail Y 
2; 7M 2. Were 
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were not forfeitable for Felony or Treaſon 
as Eſtates in Fee-Simple were,) and finding 
they were not liable to the Debts, Iacum- 
brances, Sales, Alienations or Leaſes of their 
Anceſtors, did always reject ſuch Bills. 

This continued until about the 12th of Ed. 
4. when the Judges, upon Conſultation among 
themſelves, did agree and reſolve, That an 
Eſtate Tail might be docked. and barred by a; 
Common Recovery, and that by Reaſon 15 
the intended Recompence in Value, a Com- 
mon Recovery was not within the Reſtraint. 
made by the ſaid Statute De Donis C,je-. 
libus. 

If Tenant in Tail General or Special 8 
without Iſſue, the Donor or his Heirs ſhall en- 
ter as in their Reverſion; for in every Gift in 
the Tail, without more faying, the Reverſion 
of the Fee-Simple is in the D * Ten. 
Ae bo T i 


Tenant in Tail after Poſibiliy of 1 TE 


When Lands and Tenements be granted; 
to a Man and his Wife in Special Tail, and 


one of them die before they have Iſae, the 
Survivor is Tenant in Tail 0 Poſlibility of 


Iſſue extinct; but if they have Iflue, —— 


the Life of the Iſſue, the Survivor cannot be 


ſaid to be Tenant in Tail after Poſſibility of 
Iſſue extinct: But if the Iſſue die without 
. and leave none 1 n by Virtue 15 
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the Entail, then the ſurviving Donee is Tenant 
in Tail after Poſſibility of Iſſue extinct. Lil. 
. , . 7. 

And none can be Tenant in Tail after 
Poſſibility of Iſſue extinẽt but one of the 
Donees in Special Tail; which Tenant in 
Tail, after Poſſibility of Iſſue extinct, is not 
chargeable for committing of Waſte, becauſe 
the Inheritance was once in him; but if he 
doth alien in Fee, it is a Forfeiture of his Eſtate, 
and the Heir in Reverſion may enter. For ſe- 
veral other Privileges and Qualifications of 
this Tenant, vide Co. Lit. 7. 27. 6. Fitz. 
Wafie 125. Kitch, f. 228. 


Tenant by the Curtefy of England. 


When a Man marries a Wife ſeiſed in Fee- 
Simple, or in General Fee-Tail, or one that 
is Heireſs unto Lands or Tenements in Spe- 
cial, and hath a Child by the ſame Wife, 
Male or Female, born alive, and the Wife 
die z whether the Child be living or dead, the 
Huſband ſhall hold the ſame Lands during 
his Life, as Tenant by the Curteſy of Eng- 
land, which is a Tenure uſed in none other RX 
Country but England: And although the 
Child die as ſoon as it is born, if it were 
"but heard cry, the Huſband ſhall hold the 
Lands after his Wife's Deceaſe, during his 
Life, as Tenant by the Curteſy ; the Crying 
of the Child being a ſufficient Teſtimony of 
| . | 1683 
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its being born alive. Lit. l. 1. c. 4. J. 8. 
Though the Child is not heard to cry, if there 
is ſufficient Proof of its being alive, it is ſuffi- 
cient. | 


' Tenant in Dower. 


This Kind of Tenant is alway of the Fe- 
minine Gender; and is, when a Man who is 
ſeiſed of Lands or Tenements in Fee-Simple, 
or in General Tail, or is Heir in Special Tail, 
marries a Wife and dies; the Wife, after the 
Death of her Huſband, ſhall. have during her 
Life the third Part of ſuch Lands or Tene- 
ments as her Huſband had during the Cover- 
ture, whether ſhe had any Iſſue by him or not, 
ſo ſhe be above nine Years of Age at her Huſ- 
band's Death. Lil. I. 1. c. 5, This is Dower 
at the Common Law, but by Cuſtom in many 
Places it is otherwiſe; for in ſome Places ſhe 
ſhall have the Half, and in others the Whole; 
and in all theſe Caſes ſhe is Tenant in Dower. 

In Kent it is the Cuſtom for the Woman 
to have half her Huſband's Lands darante 
viduitate, ſo long as ſhe continues a Widow, 
and without Child; but if ſhe marry again, 
ſhe loſes all : So likewiſe is the Cuſtom there, 
if a Man marry a Wife, having an Eſtate in 
Lands, Sc. and ſhe die without iſſue, he 
ſhall have half while he remains fole; but 
if he marry again he loſeth all, And in Kent 


they ſay, the Reaſon thereof is, becauſe = 
| 0 
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do not love that their Lands ſhould help to 
maintain any Children, but ſuch as are of their 
own. gett,..3z but how ſure they are thereof 
Ignoramus, . 0525 

That by the Cuſtom of ſome Towns or 
Boroughs, ſhe ſhall have the whole. See more 
of this, Co. Lit. 31, 33. That there needs 
no Livery and Seiſin to an Afſignment of 
Dower. Co. Lit. 35. And that it muſt be of, 
ſome Part of the Land, or of a Rent iſſuing 
out of the ſame. , & Dyer 91. See more, 
in Lit. on Ten. I. 1. c. 6. f. 11. and Co, Lit. 
on the Chapter of Dower. 
One deviſed a Sum of Money to his Wife, 
on Condition ſhe would renounce her Dower ; 
ſhe accepted of the Legacy, and yet the Chan- 
cery decreed that ſhe was not barred of her 
Dower thereby. It was farther held, that 
ſhe being an Orphan, and her Portion re- 
maining {till in the Chamber of London, it 


ſhould be conſidered as a Debt due to her be- 
fore Marriage, and remain to her; and that. 


the Exccutors of the Huſbind were not inti- 
tled to it. Pheaſant verſus Pheaſant, in Canc. 


Trin. 22 Car. 2. Caſes in Chancery, Iſt Part, 


P- 181. 
. Tenant for Life. 
Ie that boldeth Lands or Tenements for 


the Term of his own Life, or for the Term 
of any other Perſon: Ia this, 
Caſe 


of the Life 


2 
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Ciſe, the Leſſee, either for the Term of his 


own Life or for another's, is Tenant for Term 
of Life: And this Tenant for Life hath in him 
the Freehold, this being the loweſt Degree of 
Freehold, Lit. Ten. J. 1. c. 6. | 

If a Man be Tenant for Term of his own 
Life, he hath a higher Eſtate than he that is 
Tenant for the Life of anvther. Co. Lit. 42. a. 

Note; A Leaſe for Life muſt be executed 
with Livery, becauſe an Eſtate for Lite is a 
Freehold. See after. 

In a Grant for Term of Life, it is ſaid to 
be from Leſſor to Leſſee. Note; There is 
Feoffor and Feoffee, Donor and Donee, Leſſor 
and Leſſee; there is likewiſe Grantor and 
Grantee, Ohl gor and Obligee, Mgr and 
n 

He chat enfeoffeth another in Lands or > 
nements, is called the Feoffor ; he to whom 

the Feoffment is made, is the Free. 
So when a Man giveth Lands or Tenements 
to another in Tail, he is called the Danor; 
and he to whom the Gift is made, is the 
Donee. - © 
| And likewiſe he that Jetteth to 5 
any Lands or Tenements to hold for Term of 
Life, for Years, or at Will, is called the 
Laſor; and he to whom the Leaſe is made, 

is called Leſſee: Which Leſſee for Life (as 
Tad before) is Tenant of Ftechold. So alſa 
he that pawneth Land to another, is called 
* Morit- 
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Mortgager; and he to whom it is pawned, ts 
called the Morigagee. 

Tenant for Lite is puniſhable for Waſte, 
and may commit a Forfeiture. 

By Stat. 4 & 5 Anne, all Warranties made 
by Tenant for Life of any Lands, Tenements 
or Hereditaments, the ſame deſcending or 
coming to any Perſon in Reverſion or Remain- 


der, are void. 


Tmant for Nears. 


Tenant for. Term of Years, is when a Man 
demiſeth, and letteth any Lands or Tene- 
ments to another to hold for a certain Num- 
ber of Years agreed upon between the Leſſor 
and the Leſſee; by Force and Virtue of which 
Leaſe the Leſſee entereth into the ſaid Tene- 
ments. 

This a for Term of Years may be 
granted by Word of Mouth, and this 1s cal- 
led a Leaſe Parol; which formerly bound the 
Leſſor fo long as the Term was accorded for, 
if = Wi:neſſes lived to prove the Leaſe Pa- 
ol 1 
But now the more ſafe and uſual Way is to 
take a Leaſe by Deed indented, which needs 
no other Execution but only Sealing and Deli- 
very. For by Virtue of that Leaſe, the Tenant 
may enter whenſoever he will. 


. 
| * By 
17 , 
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By the Statute for Prevention of Frauds and 
Perjuries, viz. 29 Car, 2. c. 3. Leaſes Parol, 
or by Word of Mouth only, will be void, if they 
exceed three Nears from the mating; and full 
two third Parts at leaſt of the improved Value of 
' the Thing demiſed, muſt be reſerved to the Land- 
lord. See after, Chap. II. and Chap. VIII. 

And no Leaſes, Eſtates or Intereſts, either of 
Freehold or Terms for Years, or any uncertain 
Intereſt, not being Copybold or Cuſtomary In- 
tereſt, of, in, to or out of any Meſjuages, Ma- 
nors, Lands, Tenements or Hereditaments, 
be aſſigned, granted or ſurrendered, unleſs it dhe 
by Deed, or Note in Writing, fiened by the Party 
fo aſrgning, granting or ſurrendering the ſame, 
or their Agents thereunto lawfully authorized by 
es or by Att and Operation of Law. Same 

fatute, 

And no Action ſhall be brought to Jen 
Perſon upon any Contratt or Sale of 1 
Tenemenis or Hereditaments, or any Intereſt in 
or concerning them, unleſs the Agreement upon 
= which the Action ſhall be brought, or ſome Me- 
X morandum or Note thereof ſhall be in Writing, 
== and ſigned by the Party, or ſome other Party by 
Lim lawfully authorized. Same Statute, See 
4 8 p. for Obſervations on this 
2X v:acute, | , 


Every one ſeiſed of an abſolute Eſtate f in 


Fee- Simple in his own Right may make a 
Leaſe 
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Leaſe for as many Years as he pleaſeth, pro- 
vided it be- not a Body Policick, who are li- 
mited to a certain Time, which, if they ex- 
ceed, it is either void, or a a; in Mort- 
main ; and 1n this Caſe the Chief Lord may 
enter for the Forfeiture, unleſs they have pur- 
chaſed Licence from the King and the ſaid 
Chief Lord. See 29 H. 8. Morim, 39. Stat. 
23 H. 8. 10, Cc. Fitz. 221. F. 222. D. 
22. K. 

But now by the Stat. 2 & 8 W. 3. c. 37. 
made for u the Encouragement of rharitable 0 fls 
and Diſpeſtions, the King alone, bis Heirs and 
Succefſors, way grant to any Perſan or Perſons, 
Badies Politick or Corperale, their Heirs and 

Succeſſars, Licence 10 alien in Mortmain, (a) 
and alſo to purchaſe, acquire, take and hold in 
Mortmain, in Perpetuity or | otberwiſe, any 
Lande, Tenements, Renis or Hereditaments 
JON of wobomſaever the ſame ſhall be 


Aud ſuch Lands, Tenements, c. {o aliened 
ar acquired aud licenſed, fpall not be fubjeft to any. 
Heaton, by Reaſen of ſuch Alienation ar Acqui- 

ian. Same Se 


4 D = 
1 * A WF " ” — 
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"(a ) Mortmain ; where Lands are given to a Houſe of 
Religion, or to other Company incorporated by the 
King's Grant, the Land is come into 1/or/main, i. e. a 


cad Hand. Terms of the Law, p. 466. 
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A Leafe for Term of Life muſt be executed 
by Livery and Seiſin, (a) becauſe the Freehold 
paſſeth with that Leaſe, which it cannot do 
without Livery and Serfln, 

This was the Cafe of Allen and Maller at 
the Lent Aſſizes at Maidſtone 1654. Waller 
brought an Ejectione Firme againſt Allen; the 
Defendant proved a Leaſe Parol at a certain 
Rent during his Life: Which laſt Word of 
the Defendant's Witneſs gave the Verdict 
againſt him, becauſe none can be Tenant for 
Life without Livery and Sein. | | 
. Allo if a Man make a Leaſe to one for 
Years, the Remainder to another for Life, of 
in Tail, or in Fee, here the Leffor ought to 
make Livery and Sein to the Leſſee for Years, 
or elſe nothing ſhall paſs to him in Remain- 
der, though the Leſſee enter and enjoy his 
Term of Tears; but the Freehold and the 
(4) Livery of Seiün is 8 Delivery of Poſſeſion of 
Lands, Tenements, or other Car parate Things, unto one 
that hath a Right thereunto; being a Ceremony uſed in 
the Conveyance of Lands or Tenements, Wc. where an 
RG Efftate of Fee-Simple, Fee-Tail or of Freehold in Houſes 

and Lands paſſeth; but not in Grants of Renta, Advow- 

ſons, Cc. or any Thing which lies in Grant. —Livery 

of Seiſin, is a Teſtimonial of the willing Departing of 
him who makes the Livery from the Things whereof Li- 
doe is made; and the Receiving of the Livery is awib 
ling Acceptance, by the other Party, of all that where- 

| 1 of the other hath diveſted himſelf. For the Manner of 

Pelivery of Scilin, wide 2 Lilly's Prad. Reg. 223. 
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Reverſion remains in the Leſſor. But if the 
Leſſor make Livery and Sei/in to the Leſſee, 
then the Freehold paſſes over to them in the 
Reverſion, according to the Grant. For the 
Manner of Livery and Seiſin, ſee Praf. Reg. 
laſt publiſhed, 397. 
That Livery mult paſs a preſent Freehold, 
and cannot commence in futuro. See Hob. 171. 
For the Livery muſt have ſome Eſtate imme- 
diately to operate on. 7 

How a Corporation may make Livery of 
Seifin : A Corporation cannot make Livery and 
Seifin to pals away the Freehold Lands belong- 
ing to the Corporation, but they may make a 
Letter of Attorney to another, under their 
Common Seal, to make Livery and Sez/in for 
the Corporation; for Livery and Seiſin muſt 
be made by one Ad, and not by a Multitude; 
and a Corporation can do no Ads but under 
their Common Seal, | | | x 
Tf a Tenant for Years of Lands conſent, ⁶ 
that Livery and Seiſin ſhall be made unto him 
that hath purchaſed the Reverſion of thoſe 
Lands let unto him, and it be made accord- 
ingly, this is a good Livery and Sein to make 
the Reverſion paſs, although the Tenant for 
Years do not go off from the Land at the 
Time when the Livery and Seiſin was made. 
Did. See after. 


Likewiſe if a Man make a Leaſe of Lands . 
or Tenements to another for Term of Years, 


and the Leſſor die before the Leſſee enter into i 


* 


+,  ath oth &o rt ag 
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the Tenements; nevertheleſs he may enter, not- 
withſtanding the Death of the Leſſor, becauſe 
the Leſſee hath Right to the Tenements by 
Virtue of his Leaſe, immediately after the 
Sealing and Delivery of it. Yide Chap. II. 
p. For he has the [nterefſe Termini, and has 
a Right to enter when he pleaſes, for his Right 
has its Exiſtence from the Leaſe. 8 


Tenant at Will. 


Tenant at Will is where a Man demiſes 
Lands to another to hold to the Leſſee at the 
Will of the Leſſor, vel e contra, and by Vir- 
tue of this Leaſe the Leſſee is in Poſſeſſion 
here the Leſſee is Tenant at Will, and hath 
no certain Eſtate in the Tenements he hold- 
eth, but the Leſſor may eje& him when he 
pleaſes 3 neither can the Leſſor force him to 
ſtay longer than he pleaſes. Co. Lit, 55: 4. In 
all Caſes of Tenancy at Will, the Will is re- 
1 i. e. it is determinable at the Election 


of either Party. | , , 
Bur if Tenant at Will ſow the Land, and 
the Leſſor eject him out afterwards'before the 
Corn be ripe, the Leſſee ſhall nevertheleſs have 
his Crop, and ſhall have free Egreſs and Regreſs 
co cut and carry it away, becauſe he knew not 
3 when the Leſſor would enter upon him; but he 
muſt cut and carry it off in convenient Time, 


br elle ir will be liable to Diſtreſs, or in ſome 


Caſes to Execution, 
3 It 


, 2 
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It is ſaid, Thar if one be in Poſſeſſion of 
the Lands of another, and hath uſually paid 
a Rent unto him for theſe Lands, although 
it cannot be expreſſly proved that the Lands 
were demiſed at Will to him that is thus in 
Poſſeſſion of the Lands, viz. That he ſhould 
hold them as long as both Parties ſhould 
leafe 3 yet if the Payment of a Quarter or 
Half a Year's Rent can be proved, this will 
be a good Evidence of a Leaſe at Will. Pra#. 
= (the Fourth Edition) 403. 
Mords fpoken off from the Land by the 
or will nat determine the Will, until the 
Jef hath Notice thereof: But * En- 


try in the Abſence of the Leſſee will deter- 


mine it; and the Leſor may come upon the 
Land, and forbid the Leſſee to hold any longer; 
or he may enter thereupon, in the Preſence of 
Witneſſes, and ſay, 1 do hereby enter and take 


Poſſeſſion of this my Land, c. and ſo ouſt, the 
Tenant at Will. 1 J. 56, 57. 
If a Tenant for Years. ſow his Land SD 


near the End of his Term, that his Leaſe 8 
expire before the Corn be ripe, he ſhall not 
come to reap ic. but the Leſſor, or other who 
hath the Reverſion, ſhall have the Crop, becauſe 
be Leſſee knew certainly the End and Deter- 4 
mination of his Term and Leaſe, and it was his 
own Folly to ſow the Ground, ow ſuch Cir- 8 


- 
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la like Manner if a Houſe be let to a Mah 


Houſe, and bringerh i in thither his Goods and 
Houſhold-(tuff, and afterwards the Leffor ejects 
him out; here he ſhall have Liberty of Egreſs 
and Regreſs to fetch away his Houſhold-ftuf 
Utenſils, Sc. and if ſuch Tenant die, the like 
Liberty is given to his Executors, He. Lit. Ti 15 
15 
10 BY Holt Chief Juſtice, Tenant at Will ren- 
dering Rent paces the Leſſor may deter- 
mine his Will when he pleaſes ; but then he 


Quarter in which he determines his Will, $6 
the Leſfee at Will may determine his Will 
when he pleaſes, but then he ſhall pay the Rent 
for all the Quarter in which he determines the 


Year, and fo from Year to Year, Quamdiu an 
abus partibus placuerit, A. may determine his 
Will at the End of any Year ; but if any new 
rear be begun, it cannot be determined be- 
ore the End of the Year. 1 Lord Raym. 707, 
os. Leighton v Theed. 


0 88 Tenant at Will de Anno in Annum quamdiu 
ic 1abus partibus placuerit, after the Com- 
r- veacement of the Year, cannot determine his 
1s ill to the Prejudice of the N for his 
Rent. Jones 5. 2 Keb. 260. pl. 1 0 


If 


| enant at Will, rendering Rent quar- 
eeny, begins a new Quarter, and voluntarily 
n Petermines the Wilk before the Qatter ended, 
1 yet 
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to hold at Will, and the Leſſee enters the 


Will. But if A. makes a Leaſe to B. for a 


will loſe all his Rent which will be due for the 


2 


1 
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yet he ſhall pay the Rent for that Quarter. 
Aleyn. 4. 


It one ſeiſed in Fee-Simple, Fee-Tail, 
or for Term of Life, in an Houſe, and hath 
Goods in that Houſe, and makes his Will, 


appointing his Executors, and dies; now to 
whomſoever the Houſe deſcends, the Executors 


ſhall have Liberty, in ſome reaſonable Time, 
to enter and carry away the Goods, 

And if a Man by Deed of Feoffment 
grants certain Lands to another, and delivers 
him the Deed, but executes it not by \Livery 
and Seiſin, the Feoffee in this Caſe may enter 
on that Land, and hold it at the Will of the 
Feoffor ;, but the Feoffor may eject him out agaia 
when he will. 

If a Man dwell in a Houſe as Tenant at Will, 
he is not bound to repair the ſaid Houſe, as 
a Tenant for Term of Years is bound to 


do. 


But if a Tenant at Will ſhall commit vo- 
luntary Waſte, as to pull down Houſes, and 
cut, grub, fell or deſtroy Trees, the Leſſor 
may bring his Action of Treſpaſs againſt 
him for ſo doing; and though a Tenant at 
Will is diſpuniſhable for permiſſive Waſte, 
yet he ſhall anſwer for voluntary Waſte; for 
his commirting Waſte is in the Implication 
of Law a Determination of the Will; and 
as in the Caſe of a Licence to hunt in my 
Grounds, if the Perſon to whom it is given 


cuts down Trees, Cc. his Entry is looked on 
as 
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as a Treſpaſs ab Initio, Vide pet, Chap. 3 
Alſo the Leſſor upon a Leaſe. at Will, if he 
hath reſerved a yearly Rent, may eicher di- 
ſtrain, or bring an Action of Debt for the 
Arrears, which he pleaſes. 

Tenant at Will made a Leaſe from Year to 
Year z it is no SRO, Ras ng 
e. Cee 10 | 


-T nant at oven. 


Tenant at Sufferance is he who comes in by 
lawful Leaſe, and keepeth Poſſeſſion after his 
Leaſe is expired, and wrongfully holdeth over: 
As Tenant for Life of J. S. who holdeth over 
after the Death of J. S. Co. Lit. f. 57: 6. 
Kiteb. f. 238. Every Tenant. at Sufferance 
is made by the Laches of his e 2 Loom. 
143. 

R. Leffor cannot have an Action of Treſ- 

r a Tenant at Sufferance before his 
on Entry into the Premiſſes. Co. Lit. 37. . 
5 Mod. 384. 

Alſo if one Leaſes at Will _ dies, and the 
Leſſee continues in Poſſeſſion, though the Leaſe | 
be determined by the Death of the Leſſor, yet 
the 2 is Tenant at Safer. Co. Lit. 
57. 0 
But if che King's Leſſee * Lan or Life. 
holds over his Term, yet he is not Tenant at 
Sufferance, but an Intruder; for no Laches of 
Eniry may be ä to the King. Bid. 4 

An 
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- And if a Guardian, after full Age of the 
Heir, continues in Poſſeſſion, - yet he is not 
Tenant at Sufferance, but an Abator, for his 
Eſtate is created by Act in Law. 1b. | And as 
the Law gives him that Eſtate, it facilitates the 
Heir's Remedy for his Wrong. 

If the Hufband leaſes for Years the Lascöf 
his Wife, rendering Rent, and then the Wife 
dies, the Huſband ſhall not have Debt for the 
Rent incurred after, for his Eſtate his gone; 
and it ſeems the Leſſee is become Tenant at 
Sufferance. 1 Roll. Abr. 591. B. 4. | 

If one covenants to permit and ſuffer another 
to have, hold and occupy certain Lands, 4 die 
datiss, for Life; this is but a Covenant, and 
no Leaſe, and ſo the Law expects no Livery 
thereupon ; and therefore he ſhall not be Te- 
nant at-Will, but only by Sufferance.' 1 Roll. 
Abr. 859. T. $9” 

Ale if A. bargains and ſells Lands to B. by 
Way of Mortgage, on Condition te pay ſeveral 
Sams yearly for certain Tears; and there is 
a Covenant in the Deed, that B. ſhall not 
take any Profits of the Land, till Default in 
ſome of the Payments this 1s no Leaſe at 
Will; for it is not that A. ſhall take the Pro- 
fits, but only that B. ſhall not take them, 


' Which ſounds in Covenant, and fo B. is Tenant. 


at Sufferance only, and not Tenant at Will. 1 
Hel 12. J 3 
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18 2 Tan 55 c of Court- Roll. 


This is a very antient Tenure, and depends 
only upon vey png and there are ſo many 
and. various Kinds of Cuſtoms in Copyholds 
in ſeveral Manors and Countries, that it would 
take up a large Volu me to diſcourſe of them all, 
which is not now our preſent Intention; but wWe 
ſhall refer chat Subject to a farther Opportuni- 
ty, and here ſhortly in general Ternis ſer forth 
the Nature of a Tenant by Copy of Court- 
Roll. Ia a Manor wherein there is a Cuſtom, 
and hath been ſo uſed Time out of Mind, (tor 
nothing can be a Cuſtom, unleſs it be Tempore 
quo. non extat Memoria, Time out of Mind) 
that certain Tenants within the ſaid Manor 
have uſed to have Lands or Tenements, to hold 
to them and their Heirs in Fee-Simple or Fee- 
Tail, or for Term of Life, or upon any other 
Condition, at the Will of the Lord after the 
Cuſtom of the ſame Manor, ſuch Tenants are 
called Copybolders; that is, Tenants by Copy of 
Court-Roll (not Tenants by Court-Roll) : 
For a Copy of the Court-Roll is all the Evi- 
dence they bave for their Eſtates in the faid 
Lands, Lit. Ten. J. 1. c. g. 

Now a Tenant by Copy of Court: Roll 
may not alien his Eſtate by Deed; for if he 
do, it is a Forfeiture to the 2 and the Lord 
may enter and take the Foreiture, Bid. & Co. 


Lit, 59. a. 
B2 9 


d- 


- But if any Tenant by Copy of Court-Roll 


There are ſeven Properties incident for An 1 


| Right 
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will alien his Lands, he may do it by a Sur- 
render into the Hands of the Lord, to the 
Uſe of him that ſhall have itz and any Kind 
of Eſtate that a Freeholder can make of his 
Land by Deed, a Copybelder may do the ſameby 3 
Surrender, if the Cuſtom will ſupport it. Lt. 
& Co. Lit. ut ſupra. bro 
The Tenant by Copy of Court-Roll is alſo 4 
bound by the Cuftom to repair his Houſes; 
and if he ſuffer any Tenement or Houſe to fal! 
down for want of Repair, or if he pull it down, 
he forfeits his e to the Lord of the Ma- 4 
nor. f 
The Tenant 3 is as well inherirable as he that 
hath Frank-Tenement by the Common Law, 
if he obſerve the Cuſtom of the Manor, and 
by Oe and pay his Services. 4 Co. Rep. 21, 
22, &c = 


nance of a good Cuſiom. 


Firſt, It muſt be reaſonable. 
Secondly, It muſt be certain, 
— Thirdly, It muſt be according to Common 


ourthly, Ic muſt be on good Conlidera- 
tion. 


Fifthly, It muſt be compulſory. 
Siahly, It muſt be without Prejudice to 
the King. 4 
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Seventhly, It muſt be to his Profit * 
claimeth the ſame, 


in Ops there is Uſer, Non · Uſer, Abuſer 
and Interuſer. 


= Is when, according to, Time and Oc- 
caſion, a Cuſtom is uſed. 

Non-Uſer, Is when, for want of Time and 
Occaſion, or through Negligence or Forget- 
tulneſs, a, Cuſtom is not uſed. 

Abuſer, E when a Cuſtom is ill uſed; for as 
Uſer doth nouriſh;a Cuſtom, ſo doth Abuſer 
deſtroy a Cuſtom. 

Interuſer, Is in ſome Caſes, where a Cuſtom 
may be uſed in one Sort, and ſometimes in 
another, and yet a good. Cuſtom, if there be 
good W Rlararions tor the exchanging thereof 
at Limes. 

1 the Lord have uſed, at the Admiſſion of 


his Copyhold Tenants, . ſometimes to take-for 


a Fine two Pence, or ſometimes four Pence 
for an Acre, ſometimes twelve Pence an 
Acre; this Uler is ſo uncertain, that it makes 
the Fine arbitrary at the Lord's Will. 
Cuſtom to pay a Fine according to yearly 
Value, good. Pra. Reg. 174. | 
It 1 Lord of the Manor have uſed, Time 
out of Mind, to admit his Copyhold Tenants 
without Fine, this Uſage ſhall bind the Lord 
as well as a Fine certain. 45 
aA i 
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Tf the Lord have uſed to have certain Work- 
Days of his Tenants, and that hath not been 
uſed by the Space of twenty Years laſt paſt, 
yet this Non-Uſer is no Diſcharge to the Te- 
nants, ſo that there be any alive that can re- 
member the ſame. . 

If the Tenants have uſed, when they ſow 
their Lands, to pay the Lord Rent Corn, and 
When it lieth in Paſture, to pay their Rents in 
Money, this is a good Interuſer. 

If the Tenants have uſed to pay their Lord 
every fourth Year a double Rent, and every 

Hixth Year an half Rent, this 1 is a good . Inter- 
uſer. E: a 
I the Tenants have uſed to * Common 


of Paſture in their Lord's Woods for their Y 


Horſe-Cartle, and they put in their Neat- 8 


Cattle, and deſtroy the Woods, this is an 
Abuſer: But it is but finable, and no Forfei- 
ture of the Common, no more than if they have 
a Common for a certain Number of Beaſts in 
the Lord's Soil, and they exceed the Number; 


this Abuſe by che Surcharging is only finable, 4 


= be? 
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and no Forfeiture. 


If a Man have a Fair, to be uſed two Days, 3 
And he keeps it three Days, this Abuſe; is a 4 


Forfeiture. 


Every good Cuſtom is grounded upon good 


Reaſon, and that ſhall be ſaid in Reaſon a good ; 
Cuſtom, that in Reaſon is a good Law ; for 


Law and Cuſtom be of that Affinity, as both 


do allow like Reaſon, and both do forbid like 
Incon- 


l 


8 


a2 
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Inconveniences; and the final Effect of both 
is, to diſcuſs and to diſcern every Man's true 
Right, and to give to every Man that which 
is his own; for although Cuſtom in ſome 
X Caſes differs from Law, and doth admit Exe - 
cution of ſome Acts without ſome Ceremonies 
required by the Law, yet the End and Effect 
of Cuſtom is to maintain the like Reaſon, and 
avoid the like Inconveniences, as the Law 
doth. | oo on 33 12038 
I the Tenants of a Manor will preſcribe 
to hold without paying any Rents or Services 
por their Copyholds, this is no good Cuſtom : 
Bat to preſcribe to hold by | Fealy; for all 
Mannen of Services is good and reaionable, ivr 
there can be no Tenure without ſome Kind of 
Service. : VEE normning } of: giv e 
= If a Lord will preſcribe never to hold a 
i. Court but when it pleaſeth himſelf, this is not 
=X good, becauſe it plainly tends to a Deſect of 
Juſtice: But to preſcribe never to hold a Court 
for the ſpecial Good of any one Tenant, ex- 
cept the ſame Tenant will, pay him a Fine for 
the ſame, that is good and reaſonable z-for 
General Courts are held for the general 
Good of the Diſtrict within the Bounds of the 
Manor; and if every particular Tenant had 
a Right to demand a particular Court 
it would, be endleſs, and chargeable to the 
e i hn l a6) 20 
It a Copyholder ſurrender his Land to the 
Uſe of a Stranger, in Conſideration that the 
B4 ſame 


ſuch a Day, if the Marriage 


Stranger to marry his Daughter. Many Cu- 


grown compulſory : Que initio fuerunt volun- 


no Forfeiture. Lit. Rep. 267. 
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lame Stranger ſhall marry his Daughter before 
ſucceeds not, 
the Stranger takes no Benefit by the Surren- 
der. But if the Surrender be in Conſidera · 
tion that the Surrenderee ſhall pay ſuch @ Sum 
of Money at fuch a Day, though the Money 
be not paid, yer the Surrender ſtandeth good; 
becauſe in the laſt Caſe the Surrenderor hass 
clearly a Remedy for the Money, and in the 
former he may not be able to compel the 


ſtoms there are, which at the Beginning were 
voluntary, and now, by Continuance, are 


Tatis, ex poſt facto fuerunt neceſſitatis, ſaith the 
Civil Law; which alſo in many Caſes doth 
agree with the Common Law. 4 

Wilful denying of Services i Is a Forfeirure. * 
Lit. Rep. 295. a 5 

And if a Copyholder convert Part of his 
Land into a Fiſhery, it is a Forfeiture. Lit, 
Rep. 268. E. 

But if Tenant for Life of a Copyhold ſuffers 
a Recovery as Tenant in Fee-Simple, this is 
no Forfeiture. 1 Med. Rep. 199, If a Fold- 
Courſe is not due of Common Right, but of 
Cuſtom, and there is Diſturbance for it, it is | 


And of all Forfeitures committed by Co- 
pybolders, the Lord only is to take Advan- 


ta » | 
1 Alſo 
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Alſo if he in Remainder entereth upon a 
Tenant for Life of a Copy hold, and makeths 
a a Surrender, nothing paſſeth. Mod. Rep. 199. 
Note; An Admittance of Fenant for Years 
is an Admittance of him in Remainder. 1 Vent. 
269. 1 Mod. 102, 120. 4 Ci. 23. 3 Cro. 


1 "Cuſtom for Copyholders to have fole Feed- 
ing in a certain Waſte ; it is not needful to 
alledge that the Beaſts were Levant and Cou- 
chant. Vide 2 Lev. 2. 67, Whereallo it is 
faid, Copyholders may licenſe others, (with- 
out Deed) to put in their Beaſts, and may ex- 
elude their Lord. 1 Vent. 165. 2 Saund. 326, 
327. But if a Man claim only Common 
Appurtenant, or Part of the Herbage, he 
— not ſay for his Cattle Levant and Couch- 


aat; and fol. 328. ſays, The Licence ougt 
to be by Deed. ks | 


Lands do not appear to be Copyhold, by 
faying, they were held according ro Cuſtom, 
unlefs it be faid at the Will of the Lord. 

Idem 1444. | 
In what Caſes, and when the Lord ſhall 
ſeiſe the Copyhold Eſtate of his Tenant for 
F * or Treaſon, See 2 Vent. 38. 1 Lev. 

203. | dat} | 

A Remainder limited to one for the Life 

of a Tenant for Life, may be good by Wa 
of Remainder, becauſe. a Tenant for Life 
may forfeit by alienating in Fee, and then he 
m Remainder may enter and enjoy; but this 
| B 5 Reaſon 


"Reaſon holds not in Copyholds 3 for if a Te- 
nant for Life of a Copyhold commits a For- 
ſeiture of his Eſtate, * Lord of the Manor 
ſhall take Advantage of the Forfeiture, and 
not he that had the Remainder or Reverſion. 1 
1 Saund. 151. : 


be in Reverſion might take Advantage and 
enter; for the Eſtate for Life was determined 
by the Attainder, although, it appeared the 


|  Eomvitted. 


Lands until the Tenant comes in to be ad- 


out a Cuſtom. 1 Lev. 63. 
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Alſo a Lord may grant Copybold forfeited 7 


before Seiſure. 1 Lev. 26. But Strode verſ. E: 
Denniſon, 3 Lev. 94. Copy holder for Life 


was attainted of Felony, and adjudged, That 


Felony was pardoned. dee after, Gopybolder ; 


No Forfeiture of a Felo de /e n be- 
fore an Inquiſition is taken and returned, F 
Saund. 278, 362. 3 

The , Huſband takes Copyhold Lands of 
the Lord, to whom the Lord grants the Sei- 


fin to hold to the Huſband and Wife, it is a 
good Grant to the Wife, although ſhe is not 
named until after the Habendum. 1 Saund. 
151. | 


A Lord without a Cuſtom may feiſe the i 
mitted, but cannot ſeiſe them as forfeited with- 3 


If he in Remainder of a Copyhold "ry 3Z 
ders his Remainder for the Ufe of the Te- 


nant for Life, and after his Deceaſe to the Y 


Ole of himſclf and his Wife, the Eftare h- 4 
mited 
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mited to the Tenant for Life is void; but 
the Eſtate limited to the Huſband. and the 
Wie good by Way of a preſent Eſtate, but 
not by Way of Remainder, 1 Saund. 150, 
13, 152. 

But a Surrender of a Copybold in Fee, '% | 
the Time of his Death, is void. [dem 151. 
But Cuſtom to ſurrender to * Uſe of ban. 
is good. g 

A Copy holder nd of Hs. had 
Clergy allowed before Attainder; and the 
Court was of Opinion, That it was no For- 
feiture without a Special Cuſtom. 1 Lev. 


26 

if a PCS or. Agreement be to | al 
der a Copyhold to the Ule of A. then a Sur- 
render into, the Hands of two Copyholders, 
according to the S is ſufficient. 1 Lev. 
2 

A0 Copyhold Eſtate cannot be ſurrendered 
to another by Attorney without Deed; but one 
may be admitted to a Copyhold Eſtate with- 
out Deed. Pra#. Reg. 170. 

Admittance to a particular Eſtate is Admit- 
tance to the Remainder; and no Fine ought 
to be paid for Admittance to a Remainder 
without ſpecial Cuſtom; and a Refuſal to 
a Fine upon a reaſonable Doubt of the 
tom is not Forfeiture, 3 Lev. 308. 

Copyhold Land of the Tenure of 3 þ- 
Eci ſurrendered to the Uſe of — 2 
Perſon and his Heirs, who glial before Admit- 

B 6 tance. 
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' tance, the Right ſhall deſcend to/the youngelt 
Son, becauſe the Admittance has Reference 
to the Surrender, and they both make but 
one Act. 1 Mod. Rep. 102. 3 Ktb. 263. 
&'Co.22.&  _ 1 
If a Copyholder for Life ſurrender to the 
Uſe of another who is admitted, by this the 
Frſt Copyholder's Eſtate is clearly determined ; ü 
but if Copyholder in Fee ſurrenders to the Uſe 
of another for Life, after his Death he ſhall 
have ir again. King and Lord's Caſe. Hill. 
5 Car. 1. B. R. Rot. 793. Cro. 1, Par. 
148. becauſe in the firſt Caſe he grants his 
whole Intereſt, in the other only Part of it. 
If an Infant furrender Copyhold Land to 
another, Who is admitted, this is not good ro 
bar the Infant, for he may enter as his full 
Age. | Goole and Grane's Cafe, Mor Rep. 
If a Woman Copyholder take an Huſband 
who ſurrenders, this ſhall be no Diſcontinu- 
ance to the Wife, nor her Heirs. 35 Eliz. 
Bullock and D#b/:y*s Caſe, 4 Co. 9 —_ 
The Lord of a Manor ſeiſed a Copyhold 
without Cauſe,” and granted it to another in 
Fee; the Grantee died, and his Heir was ad- 
mitte: Then the firſt Copyholder died, and 
his Herr entered upon the Heir of the Gran- 
tee, and ſurrendered to the Uſe of a Stranger; 
and here the Heir's Entry before Admiſſion 
was achudged lawful, and his Surrender to the 
"Uſe of a Stranger good; and it was reſolved, 
That the Deſcent of a Copy holder doth not 


0 
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toll or take away the Entry of another Copy- 
holder who hath — 2 Cro. Par. 36. and 


vide 4 Co. Rep. fol. 2 
If a Copyholder for Life cut down Trees, 


the Lord may carry n hn 4 Pratt, Reg. 


| bs 4 Copyholder commit Waſte, whereby 

a Forfeiture accrueth to the Lord, who after- 
wards accepteth of Rent, this doth not dar 
the Lord, but he may enter for the Forfeiture 
of the Tenant, notwithſtanding the Accept- 
m of the Rent. Mich. 29. El. in B. R. Godb. 

Duere, Whether the Rent accrued after 
= Forfeiture committed, and the Lord's - 
Knowledge of it? 

If a Copyholder forfeit his Eſtate, and then 

ſurrenders to the Lord, who accepts it, not 
knowing of the Forkeieure. yet this is no Diſ- 
penſation of the Forfeiture, Hill. 4 Car. 1. Rot, 
496. B. R. Matthews and en Caſe, 

1 Cro, Par. 169. 

A Copyholder in Fee took a Leaſs for 

Years of a Manor: Reſolved the Copyhold 

was extinct for ever, and not only during the 

pom Hyde and A $ Caſe, den i 
ep. 

If a Feme Copybolderin Fee ke an Hul. 
band, who makes a Leaſe for Vears contrary 
to the Cuſtom, after the Huſhand's Death this 
Forfeiture ſhall not bind the Feme and her 
Heirs, but ſhe ſhall have it again after her 


Huſband's Death, non obiante the Forfeiture a 
an 
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and 10 it was adjudged inter Saverm and Smith 1 f 
in the Exchequer. Cxo. Rep. 1, Par. 7: Paſch. 


2 Car. 1. & 
A Copyholder in Fee en to tbe 2 


Lord of che Manor his Copyhold Eſtate, and 


the Lord made a Leaſe for Years of the Ma- 


nor and of the Copyhold, by the Name of 


his Tegement called H. and whether by this 
the Copyhold was determined or no, was the 


Queſtion: And it was held that it was not; 


becauſe when the Lord let the Manor, it was 


included as a Parcel thereof; but if he had 3 
made a' Leaſe for Years of the Copybold . by 


itſelf, that had deſtroyed the Copphold; for 
it was then during that Time ſevered from 
the Manor, and ſo could never again be 


demiſable by Copy. M. 14 Car. 1. in B. R. 


Lee and Bootbley's Caſe. . Cro, 1 Par. fal. , | : 


375: 4 
If a Copy holder makes a Leaſe for Years, 


which is a Forfeiture at the Common Law, 
and after the Lord makes a Feoffment, or a 
Leaſe for Years of the Freehold of this Copy- 
hold, in this Caſe the Feoffee or Leſſee of 
the Lord ſhall not take Advantage of the 


Forfeiture; for the Leaſe of the Freehold MW 
made by the Lord before Entry, is an Aſſent 
that the Leſſee of the Copyholder ſhall conti- 
nue his Eſtate; and ſo it is in Nature of an Af- * 


firmance and Confirmation of the Leaſe. M. 


20 Eliz. in C. B. Penn and Mericall's Caſe. al 
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Every one who hath a lau ful Eſtate or In- 
tereſt in a Manor, be it in Fee- Simple, Fee- 
Tail, Dower, Tenant by the Curteſy, Tenant 
for Life, Tenant for Years, Guardian, Te- 


' nant by Statute-Merchant, Staple or Elegit, 
& Tenant at Will and Sufferance; if a Copyhold 


eſcheat or come into their Hands during the 
Time, they may regrant it, and it ſhall bind 
the Lord, becauſe every one of them is Do- 
minus pro Long cad _ Lat. 58, Co. 4 Rep. 
28, 2 

If A Copy holder accept of a. Leaſe for 
Years of his Copyhold, by this his Copyhold 
Eſtate is determined. 29 Eliz. Lane's Caſe, Co. 


= 2 Rep. 16. becauſe he has himſelf conkmted to 
an Alteration of the Tenure. 


If the Fine of Copyholders of 'a Naber 
upon Admittance be incertain, yet the Lord 
cannot demand or exact unreaſonable or ex- 
ceſſive Fines; and if he do, the Copyholder 
may by the Law deny to pay them, and it is 


no Forfeiture; and it ſhall be determined be- 
fore the Judges, upon Proof of the Value of 


the Land, what Fine was reaſonable to be de- 
manded ; for if it ſhould be otherwiſe, great 
Part of the Copyhold would be deſtroyed at 


the Will of the Lord, by exacting unreaſona- 


ble Fines. Cb. 4 Rep. 27, * Latch's Rep. V 
14. acc. 

If the Lord aſſeſſes a reaſorable Fine, * 
requires the Copyholder to pay it, he is not 


therefore the Lord's Entry for the Forfeiture 
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not know what the Lord will aſſeſs, & nemo 4 
tenctur divinare, and he ſhall therefore have 
reaſonable Time to pay it in, if the Lord 3 I 
limits no Time; but it is otherwiſe of a Fine 
certain, for of that he is bound to take No- 
tice. Co. 4 Rep. f. 27 

Note, That no Fing, is due to the Lord 
either upon Surrender or Deſcent, until Ad- 
mittance, for that is the Cauſe of the Fine, 
and if after the Tenant deny to pay it, (if .it 
be a reafonable Fine) it is a Forfeiture of the 
Copyhold. Bacon and Flatman's Caſe, and 
Sands Caſe, ſo reſolved. Vide Co. Rep. J. 1 
28. ö * 


If a Copyholder come not to do his Ser- 
vices, although he were often demanded to 
do them, but ſtill puts off from Time to 3 
Time to do them, although he d not abſo- 
lutely refuſe, yet his Deferring is a Forfeiture. 8 
Paſch. 2 Car. f. in B. R. Jauer Caſe. 
Leteb's Rep. f. 14. 4% 
Tbe Lord of a Manor aſſeſſed two Years I 

and half Value of the Land, according to the 
racked Rent, for a Fine upon the Grant of 
a Copyhold, and for Non- payment thereof 
entered for a Forfeiture: And it was held by 
the Court of King's Bench, that the Fine was 
unreaſonable, and that one Year and an Half 
of improved Rent was high enough; and Z 


was adjudged unlawful, Hi. 5 Car. 1. in B. R. 


"x Ich. I Landiozds and Tenants, 4 


4 © Dowe and Golding's Caſe, Cro, 1. Par. 142. 
3 L. I. ibid. 
XZ The Lord aſſeſſed a Fine of fone Pounds 
Mo be paid holder, appoints it 
40 be paid 4 bb Cola Meſſuage of the Ma- 
nor three Months — and the Copy holder 
pretending the Fine to be certain, (that is to 
ay, two Years Quit- Rent) offered the ſame 
at the Day of aſſeſſing the other Fine; but 
at the appointed Place for the Payment there- 
of cometh not thither to excuſe his Non- 
payment, nor make any other Refuſal; and it 
vas held to be a Forfeiture of his Copyhold : 
But if he had come at the Day him 
for the Payment, and had then tendered the 
two Years Quit-Rent, being the Fine cer- 
tain according to Cuſtom, though not aſſeſſ- 
ed nor demanded by the Lord, it had not 
been a Forfeiture. 2 Cro. 617. nnn 
„122. 

x It was adjudged,” That Copyhold Lands 
vwere within the Statute of 21 Fac. 1. c. 16. 
for Limitation of Entries within tw 
Tears. Pract. Reg. 170. But ſee the late 
4 & 5 Ann. to commence an Action within 
a Year upon ſuch Entry or Claim. But that 
Copyhold is not within the Statute of 12 Car. 
2. touching Guardians, Idem 171. ' Vide 3 

Lev. 395. . Ent. 1139, en | 


ö Tenants 


F 
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Are after the ſame Nature as Tenants by 
Copy of Court- Roll; but they are ſo called, 
for that when they will ſurrender their Tene- 4 1 
ments into the Lord's Hands unto the Uſe of 
another, they have a little Rod, which, by 1 
Cuſtom of the Manor, they deliver unto the 4 | 
Steward or / Bailiff, and he, that takes the 
Lands, receives the Rod in Court from the 43 ; 
Steward in the Name of Sein, and therefore 
they are called Tenants by the Verge : Yer they 
have no other Evidence but Copy of the Court- 3 
Roll. Lit. Ten. J. 1. c. 10. ne Iz 

One had cut down Timber upon Copy: 7 
bold Tenement, which was preſented at a 3 
Court-Baron, and found! to be Waſte, : and 
conſequently a Forfeiture ; whereupon the De- 3 
fendant was admitted, brought his Ejectmene, i 3 
and had a Verdict. The Plaintiff brought her 
Bill in Equity to be. relieved: And it being 
not proved that the Plaintiff had ſold any of 
the Timber, and that the Premiſſes were much 4 
out of Repair, an Iſſue was directed to try if 
the Waſte was wilful; which being found for 
the Plaintiff, it was decreed ſhe ſhould be re- $ 1 
lieved: And that the Defendant ſhould deliver 
her the Poſſeſſion again, and account for the 
meſne Profits: But the Lord Chancellor ſaid, 
in caſe it had appeared wilful Waſte, ſne ſnould 
nat have been relieved, Mary Thomas, Widon, | I 
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1 v. Potter & al; Hil. 19 Car. 2. Chancery Cafes, 
1 Par. f. 98. 

XZ Copyholder before Marriage eres: Fit 
Mis Copyhold Tenement on his intended Wife; 
the Marriage took Effect, and the - Huſband 
ſurrendered the ſaid Copyhold to a Stranger 
1 for a Sum of Money by Way of Mortgage; 
he afterwards ce, Me the Premiſſes to the 
XX Uſe of his Wife for Life, which Surrender 

vas not preſented" at the next Court; But the 

Widow, however, procured herſelf to be ad- 
emitted; and it was deereed by the Court of 
Chancery, That the Wife being in, purſuant 
to a Marriage Agreement, her Pflate ſhould 
not be impeached but had it been a meer vo- 
luntary Settlement, it would have been other- 
wiſe. Merlin v. Secmote in Canc. Trin. 22 Cor. 
2, Chancery Caſes, 1 Part, p. 10. 
A Copyholder having agreed for a valuable 
Conſideration to ſurrender his Land, is but in 
the Nature © of a Truſtee for the Vendee. * 
p. 171 
Where a Copybolder i in Fee ſurrenders to 
the Uſe of another for Life, and the Leſſee 
dies, he ſhall not pay a Fine for Re-admirtance | 
to the Reverſion;; for it continued tare mh 
him. 9 Co. Mary Podger's Caſe, 10%. 

And if ſuch Copyholder in Fee Auers 
to the Uſe of one for Life, Remainder to a 
third Per ſon in Fee, but one Fine is due; for 
the particular Eſtates and the Remainders are 
| but 
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but one Eſtate, Mich, 38 & 39 El. BR. 
by Popham. 
If a Copyholder incur a Forfeiture by com- 
mitting Waſte, and the Lord afterwards accept 3 
the Rent, he may enter for the Forfeiture not 
withſtanding; for the Copyhold was in him 
immediately by the A Sie Mich. 29 Eli. 
B. K. Godb. 47. 4 | 4 


Tenants in Coparcenary, 


There be two Kinds of Tenants i in Copar- © 
cenary, that is, Parceners at the Common 
La, and Parceners by Cuſtom. .. E 

After the Courſe of - Common Law, when 
a Man or Woman is ſeiſed in Lands or Tene. 
ments in Fee-Simple, or Fee- Tail, and hath 
no other Iſſue but Daughters, and dieth, the I 3 
Tenements deſcend to the Daughters equally | A 
as Coheirs, and they ſhall enjoy every one aa | 43 
equal Part thereof as Tenants, in Parcenary or 1 
Copartnerſhip, and are all as it were one Heir 3 C 
to their Anceſtors: And theſe Coheirs or Par- 
ceners may have a Writ, called Breve de Parii- 
tone facienda, to have the Lands equally di- 5 
vided and ſhared amongſt them, 4 4 

If a Man ſeiſed of Lands die without Iſſue, 
and the Tenements deſcend to his Siſters; i 
or if he hath no Siſters, and it deſcends to his 
2 they de Cobeirs or Parceners, as afore- 
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If there be two Parceners, one marries and 
ith Iſſue and dieth, and afterwards her Huſ- 
A I _- holdeth one Half, as Tenant by the Cur- 
Seſy, the Coheir or Parcener that ſurviveth, 
1 End the Tenant by the Curteſy may make Par- 
tition between them; and if the Tenant by 
de Carteſy will not conſent thereunto, the ſur- 
Fviving Parcener m . compel him by' a Writ 
e Partitione faci 
Nv Bur if Ge Fei by ther defires'to 
have Partition, and the Parcener furviving will 
4 not agree to it, the Tenant by the Curteſy can 
have no Remedy; for he cannot have a Writ 
ae Partition Facienda againſt 'the ſurviving 
I Parcener, although the Parcener may have 
it againſt him. See the late Acts Wen 
e 4 Pariilion. 


1 der de Stut 8 & 9 w. 3. c. 31. . 
r 3 Partition of Lands in Coparcenary, JEAN 
r Y and Tenancy in Common. © 

4 


4 By Stat. 7 Ann. c. 18. en TJointe- 
1 nanis and Tenants in Common, baving made Par- 
$1101 to preſent by Tarns, each Pall be ſeiſed in 
Le of bis or ber ſeparate "Eſtate of the Au- 
| | Boron, if it b an Eſtate of Inheritance.” 


Par- 
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* This Tenure is Gayelkind,. and is only 
uſed in Kent, except in ſome certain Places in 
England beſides, and in North Wales, But 
the Men of Kent only claim this as a Right 


remaining unto them unconquered ; and it is 


thus: If a Man be ſeiſed in Fee. Simp le. or 
Fee-Tail, in Lands or Tenements of _ Cu- 
ſtom and Tenure of Gavelkind, and hath Iſ- 
ſue divers Sons and dieth, all the Sons ſhall 
be Cobeirs, and equally inherit thoſe Lands 
and Tenements as Females do, and may make 
Partition by Writ de Partitione facienda, and 
divide, as in the Caſe of Daughters at the Com- 
mon Law. 

Grant of Borough- Engliſh Lands to one and 
his Heirs for three ire, the youngeſt Son 
ſhall be Heir. 2 Leu. 138. 


Otherwiſe in Gavelkind, of Rent Face 3 


out of it, it ſhould go amongſt all as the Land 
ſhould. 1dem 89. 

A Rent de novo, granted out of Gavelkind 
Land, ſhall deſcend according to the Deſcent of 


the Land. 1. Mod, Rep. 86, 96, . 


Joints 


- Lanblozws and Tenants. a 


— 8 


| Font Tents (0). 1 2 
When a Man being ſciſed of: certain n Lands | 
and Tenements, doth thereof enfeoff three or 
four, or more, to have and to hold to them 
and their Heirs, - or to hold to themſelves - for 
the Term of their Lives, or for another's. 
Life, and they become ſeiſed by virtue of 
that rr dat are ſaid 5 be Joint- 
Tenants.” - 

Likewiſe if two-or-more diſſeiſe another of 
any Lands or Tenements to their own Uſe, the 
Diſſeiſors be Joint-Tenants; but if it be but 
to the Uſe of one of in. they be not ann 
Tenants. 

. Now the Nature of Joint-Tenants is, That 
the whole Eſtate ſhall go to the Survivor. 
As if there be three Joint-Tenants'in Fee- 
Simple, and the one of them hath Iſſue, and 
dieth, the two that ſurvives ſhall have the 
whole Tenements, and nothing thereof 'ſhall 


(a) Joint-Tenants and Tenants in Common of any 
Inheritance, are_compellable to make Partition by Writ. 
of Partition, as Coparceners are compellable to do at 
Common Law. Stat. 31 H. 8. c. 1. 

And by Stat. 32 H. 8. c. 32. Joint - Tenants and Te- 
nants in Common for Lives or Years, are compellable. 
to make Partition. 

By the 8 & 9 W. 3. c. 31. an eaſier Method of ob- 
taining" Partition of Lands in Coparcenary, Joint- Teuan- 
cy, and Tenancy in Common, is provided. 


But theſe Statutes do not concern Copyholds. 
| go 


to the Iſſue of him that is dead: And if the 
econd Tenant have Iſſue and die, the third, 
who is the Survivor, ſhall enjoy the whole, $ 
and ſhall have it in Fee-Simple to him and his 
But now there is a Difference in Tenants i in 
Parcenary: For if there be three Copariners, 
and one hath Iſſue, and dieth before there be 
any Partition made, that Part which belonged 
to her that is deceaſed ſhall deſcend to her Iſ- 1 
ſue; and if ſuch a Parcener die without Iſſue, 

F 

; 

7 


her Part ſhall deſcend to her Cabeirs: So that 
this they have by Deſcent, and not by Survi- 
vorſhip, as Joint-Tenants have. | 
And as the Survivorſhip taketh Place among 


all Perſons 3 

who have Joint Eſtate or Poſſeſſion with others F 
in Chattels Real or Perſonal. i A 
As, if a Leaſe be made to ſeveral Perſons for 3 
Term: of Years, the Survivor of the Leſſees if 


Joint-Tenants, ſo it doth 1 


ſhall enjoy all the Tenements during the Term E 1 


by virtue of the Leaſe. 3 

And in like M inner, Goods and Chattels F 
Perſonal, whereof there be Partners, ſhall 80 I 
5 the Survivor. And if a Bond be made to 

many Perſons for one Debt, and ſome of the 
Obligees die, the Survivor mall have all the 3 
Debt. Ando it is in all Covenants and Con- 
tracts amongſt Partners. 

There may alſo be Joint - Tenants for Term | 
2 * and pet ney have r Inhericagent:. 


* 
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If Lands be given to two Men to hold to 
them for Term of their Lives, and to the 
Heirs of their two Bodies, here theſe Donees 
are Joint-Tenants for Term of their Lives, 
and have ſeveral Inheritances: For if one of 
them have Iſſue and die, the Survivor ſhall 
enjoy the whole during his Life by Survivor - 
ſlip. And if the Survivor have alſo Iſſue and 
die, then the Iſſue of them both ſhall enjoy 
the Eſtate equally between them, as Joint- 
Tenants. 

Now the Reaſon why theſe are ſaid to have 
ſeveral Inheritances is, becauſe it is impoſſible 
for them to have an Heir between them, as a 
Man and a Woman may have. 

Therefore the Law maketh this Diſtinction 
according to Reaſon and the Form of the 
Gift; that is to the Heirs that one getteth 
on the Body of his Wife; and ſo likewiſe of 
the other: So that by this Reaſon it muſt of 
Neceſſity be, that — have ſeveral Taherit- 
ances, 

And i after the Death of 71 Donees, the 
Iſſue of one of the Donees die alſo, leaving 
no Iſſue of his Body ſurviving, in this Caſe 
the Donor or his Heirs may enter into the, 
Moiety of the Lands, as in his Reverſion, 
though the other of the Donzes hath Iſſue live 
ing. | 
In like Manner, if 779 be given to two 
Females, and to the Heirs of one of them, in 
this Caſe the one of them, that is, ſhe that 
C hath 
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hath it but fer Life, hach à Fechold : and the 


other hath a Fte- Simple: And if ſhe that hath 
a Fee die, the other who hath the Freehold 
ſhall enjoy the whole during her Life, by Vir- 
tue of her Survivorſhip. 

And if Tenements be given to two, and 


to the Heirs to be ingendered of the * of | \ 


one of them; here the one hath a Frechold, and 
the other Fee- Tail. | 
If there be two Joint-Tenants, and ths 


be ſeiſed of an Eſtate in Fee-Simple, and | 


the one by Deed grants a Rent-Charge to 
another out of that Part Which appertains to 
him, now, during the Life of the Grantor, 
this Rent- Charge is good and effectual, but it 
becomes void after the Death of the Grantor ; ; 


for the Tenant that furviveth ſhall bold all the 
Land by Survivorſhip, diſcharged from the 4 


Rent- Charge of the other. 
Tf there be two Joint- Tenants for Life, 


and one lets his Part for Years, rendering Rent, 3 
and dies, the Term ſhall continue againſt the 
Survivor, but the Rent is gone. Finch, ti, 4 


I, C. 3. P. 13. Dyer 187. 


But amongęſt Cobheirs or Parceners * is Fo WY 4 
wiſe; for if there be two Parceners in Tene- 
ments in Fre · Simple, and before Partition one 
chargeth his Part by his Decd with a Rent- MW 
Charge, and dieth, leaving no Iſſue, whereby 
his Moiety deſcends to the other Partner; here 
that Part un not be reed of che Rent. Charge, N 

| becauſe | 
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becauſe he cometh to this Moiety by Deſcent 
as Heir by Law. | 

If Joint-Tenants be deſirous to make Par- 
tition between them, they may do it by Con- 
ſent and Agreement amongſt themſelves; and 
ſuch Partition is good and binding againſt 


each other: But unleſs it be done by mutual 


Conſent amongſt themſelves, the Law cannot 
enforce or compell them, or either of them, 
to do it; becauſe Joint-Tenants cannot have a 
Writ de Partitione facienda, as Tenants in Co- 
partnerſhip may have. But ſee the late Statue 
es, p. 88. | 
215 . be a Joint Eſtate of Lands and Te- 
nements made to a Man and his Wife, and 
to a third Perſon; here the third Perſon ſhall 
have as much as the Man and his Wife; that 
is one Moiety: For the Man and Wite can 
have but half the Eſtate, becauſe they are but 
one Perſon in Lac. SF 7080 
In like Manner it is, if Lands were made to 
a Man and his Wife, and to two others; here 
the Man and Wife can have but a third Part, 
and the two others the other two Parts. 


Tenants in. Common, 


Such as have Lands and Tenements by ſe- 
veral Titles, and not Joint Titles, and none 
of them knoweth what is ſeveral to him, i. 2. 
that they hold the Land pro indiviſo, whether 
it be in Fee-Sunple, Sn or for Tn 
2 0 
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of Life; theſe are ſaid to be Tenants in Com- 
mon, becauſe they ought by the Law to hold, 
enjoy and occupy the Lands and Tenements 
in Common and undivided, and to take the 
Profits in Common, as coming to the ſame 
Lands and Tenements by ſeveral Titles, and 
not by one Joint Title. 

If a Man enfeoff two Joint-Tenants in Fee, 
and one of them aliens his Part to another in 
Fee, this Alienee and the other Joint Tenant 
are Tenants in Common, becauſe they now 
ſtand ſeiſed by ſeveral Titles; the Joint-Te- 
nant by Virtue of the firſt Feoffment made to 


him and the other, and the Alienee by Virtue Ml 


of the Feoffment of the other Joint - Tenant; 
ſo that the ſeveral Feoffments make their Ti- 
tles ſeyeral, whereby they become Tenants's in 
Common. 

If there be three Joint.Tenants, and one of 
them aliens his Part to another Perſon in Fee, 
Here the Alienee is Tenant in Common with 
the other two Joint-Tenants, and of the other 

two Parts of the two Joint-Tenants be ſeiſed 
Jointly, and the Survivor of them ſhall have 
the whole of thoſe two Parts by virtue of Sur- 
vivorſhip. | 

If there be two Joint-Tenants in Fee, and 
one of them gives his Part to another in Tail, 
Here the Donee and the other Joint- Tenant be- 
come Tenants in Common. 

Alſo if Lands be given to two Men, and to 
che Heirs of their two Bodies; in this r. 7 

[ 5 


ail, in the fame Nature it alſo is between 


* 
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thoſe Donees have a Joint Eſtate during their 
Lives; and if both of them have Iſſue and 
die, both their Iſſues ſhall hold the Land as 
Tenants in Common. "AK 
If Lands be given to two Men and their” 

Heirs, to hold to each a Moiety,. theſe are 
Tenants in Common. A 

If a Man, being ſeiſed in certain Lands, 
doth enfeoff another in the Half of it, with- 
out limiting of the ſame Half in Severalty at 
the Time of the Feoffment made, that is, do” 
not diſtinguiſh that Half from the other by” 
particular Bounds and Limits, in this Caſe the 
Feoffor and the Feoffee ſhall hold their Parts of 
thoſe Lands in Common. 

And as it is amongſt Fenants in Common 
in Lands or Tenements in Fee-Simple or Fee- 


Tenants for Term of Life : As if there be two 
Joint- Tenants ſeifed in Fee, and one of them 
lets to a Man his Part for Term of his Life, 
and the other Joint-Tenant lets to another 

Man his Part for Term of Life; theſe two 
Lſſces be Tenants in Common for the Term 
Fern, oo GS 

Likewiſe if a Man lets Lands unto two 
Perſons for the Term of their Lives, and the 
one of them grants all his Eſtate of the Part 

belonging unto him unto a third Perſon ; then 
this chird Perſon to whom this Grant is made, 
and-the. other Tenant for Term of Life, be 

S 4.1 .. Bee - 
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both Tenants in Common during the Lives of il 
both the Leſſees. e 1 
If there be three Joint-Tenants, and one 
of them releaſeth all his Right which he hath 
in the Land by his Deed to one of his Fel- 
lows, then he to whom the Releaſe is made 
hach the third Part of the Lands by Virtue 
of that Releaſe, and ſhall hold that third Part 
with himſelf and his Fellow in Common, 
and they two ſhalt hold the other two Parts. 
Jointly. CO EROY 4. 
Alſo if a Joint Eſtate be made unto a Man 
and his Wife, and to a third Perfon, and that 
third Perſon releaſeth his Right which he hath 
in that Eſtate to the Huſband, then the Huſ- 
band hath the third Perſon's Moiety, and the 

Wife hath nothing therein at all. 
And if ſuch third Perfon releaſe bs Riga 
in his Moiety to the Wife, not naming her 
Huſband in the Releaſe, then the Wife hath 
the third Perſon's Moiety, and the Huſband 
hath nothing at all in it, but only Jure Ux- i 
eris, in the Right of his Wife; becauſe the 
Releaſe ſhalt work to inveſt the Eſtate in 
the Perſon to whom the, Releaſe is made, 
or all that appertained to him that made ſuch i 
Releaſe, 3 
There may be alſo Tenants in Common b 
Title of Preſcription; that is, when two have 
holden Lands in Common undivided, the one, 
one Half from his Anceftors, and the other, 
the other Half from his Anceſtors, or 8 2 
whom 
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whom the Eſtate is derived unto them undi- 
vided, Time whereof the Memory of Man 
hath not known to the contrary,. theſe are 
Tenants in Common, by Tie of Preſerigy 
tion, 

Now theſe Tenants in Common ought in 
ſome Caſes to have, for the Maintenance of 
their Poſſeſſion, ſeveral Actions and in ſome 
Cafes they ſhall all join in one Action: For 
if there be two Tenants in Common, and they 
be diſſeifed, they two cannot bring againſt the 
Diſſciſor one Aflize in both their Names, but 
they muſt have againſt him two Aſſizes; for 
every of them ought to have an Aſſize of his. 
Half, becauſe the Tenants in Common are 
ſeiſcd by ſeveral Titles, | 

But amongſt Joint- Tenants it is otherwiſe z 
for if there be never ſo many of them, and 
they be diſſeiſed, they ſhall-have but one Af 
fize in all their dias becaule they n 
but one Joint Title. 

I: hath been formerly held, that an Ai ion 
on the Caſe lay not for one Tenant in Com- 
mon, Sc. againſt another who diſpoſes of the 
whole. 1 Lev. 29, Ce. 

But by the late Act for Amendment of the 
Lok 4 & 5 Ann. it is enacted, That Afions 
of 3 may be brought and maintained 
againſt the Executors ant . of every 
Guardian, Bailiff or Recerver, and alſo by one 
Joint. Tenaut and Tenant in Common, bis Exo- 
6 | urs and Aaminiftrators, againſt. the other as' 


C4 Bailiff, 
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Bailiff, for receiving more than comes io his juff 
| Share or Proportion, and againſt the Executor 
and Adminiſirator of ſuch Joint-Tenant, or Te- 
nant.in Common, 
here is likewiſe a Difference in ſuing real 
Actions between Partners that be in by divers 
Befcents and Tenants in Common: For if a 
Man, who is ſeiſed of Lands in Fee, dieth, 
leaving only two Daughters his Coheirs, and 


thefe two Daughters enter, and have each of 


them a Son, and die without making any 
Partition between them, fo that the Lands 
deſcend equally to their two Sons, the one 
| Mojety to one of them, and the other to the 
other, and they- enter and enjoy the ſame in 
Common, and be diſſeiſed; they ſhall not in 


this Caſe bring two Aſſizes, but one Aſſize in 9 


both their Names: For though they came in 
by divers Deſcents, yet they be Parceners, and 
a Writde partitione facienda lieth between them. 
Nevertheleſs they be not Parceners by Rea 


fon of the Seiſin and Poſſeſſion which they have q 


from their Mothers, but in Reſpect to their 
Eſtates which deſcended to their Mothers from 
their Grandfather. 

And fo in Reſpect and Conſideration of 
their firſt Deſcent that was to their Mothers, 


they have a Title in Parcenary, which maketh 4 Li 


them Parceners; and they be but as one 
Heir to their Common Anceſtor, their Grand- 


father, from whom the Land deſcended to PF 
W 5 N their 
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WF their: Mothers. And therefore, before Par- 
tition made between them, they ſhould have 
but one Aſſize, though they came - in by ſeve- 
ral Deſcents. | ; 
= And likewiſe in Perſonal Actions, in Treſ- 
Wpaſs, and ſuch like Caſes which concern their 
Tenemeats in Common, the Tenants in Com- 
non ought to bring ſuch Perſonal Actiors“ 
eintly- in all their Names; as for Breaking 
heir Houſes, Cloſes or Paſtures, Waſlting,- 
WI reading down, or otherwiſe Spoiling the 
Pass, Cutting or Selling of their Woods, 
Ppoiling their Fruit- Trees, Fiſhing in their 
WP onds, and ſuch like; in theſe and all ſuch 
Wind of Actions wherein they are jointly. 
oncerned, the Tenants in Common ſhall have 
oe Joint Action, and recover Damages 
 EMointly, Wert \ WY" 

ö Likewiſe if two Tenants in Common make 
Léeaſe of their two Tenements to another for 
erm of Years, reſerving unto themſelves a. 
Wcrtain yearly Rent, if the Rent be in Arrear, 
ey ſhall have one Action of Debt for the 
ent againſt the Leſſee in both their Names, 
Ind not divers Actions. 
lf two Perſons or more have Chattels Real 
r Perſonal in Common and by divers Titles; 
one of them die, the other who ſurvives 
Wall not have his Part that is dead in thoſe 
Fhattels by Survivorſhip, but the Executors 
bim that dicth ſhall hold and enjoy his Part 
I e with 
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with them that ſurvive, as the Teſtator did or 
ought to have done in his Life*time. | 
If two Perſons have an Eſtate in Common 
for Term of Years, and one of them puts 
the other out of his Poſſeſſion, and en joys l 
himſelf, then he that is fo put out of Poſſeſſi. 
on may bring his Ejectment againſt the other 
for his Moiety. | 
But if two Perfons be poſſeſſed of Chattels 
Perfonal in Common by divers Titles, as of an 
Horſe, or an Ox, or a Cow, or the like; and 
one of them takes it into his own Poſſel- 
fion from the other; the other hath no 
Remedy, but to take this from him that hath 
done him the Injury again, to occupy in 
Common, when he hath an Opportunity; that 
is in plain Terms, he may come by it as well 
as he can, Vide the Act for Amendment of 8 
the Law, p. 55. this Work. | 
The eſſential Difference between Joint- 
Tenants and Tenants in Common, is, that! 
Joint-Tenants have the Land by one Joint 
Title and in one Right, and Tenants in Com- 
mon by ſeveral Titles, ot by one Title and ſe- 
veral Rights; and this'3 is the Reaſon that 
Joint- Tenants have one Joint Freehold, and 
Tenants in Common ſeveral Freeholds. 
There are alſo Tenants in Antient Demeſne; 
Of whoſe, Tenures and Privileges you may | 
read at large in Mr. 'D*Anvers General f 
Abridgment 6; 75 &c, Tit. Antient Demſne. 


Ties 1 
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There are alſo E veral other Tenants befides 
the aforementioned, as Tenant by Elegit, Te- 
nant by Statute-Merchant, Tenant by Statute- 

Staple, Tenant in Mortgage, oc. a 


Some Obſervations as to Mortgages, |. © 


That where Lands are mortgaged thrice” 
over, the third Mortgagee may buy in the firſt 
Incumbrance to protect his own Mortgage, 
and he hath'both Law and Equity for him, 
2 Vent. 338. CEPT 

That he ſhall hold the Land againſt the 
ſecond Mortgagee until he be ſatisfied both 
the Money he paid the firſt Mortgagee, and 
alſo his own which he lent upon the laſt 
Mortgage. id. | 2 

But where only Part of the Lands are 
mortgaged to the firſt, and the whole to the 
ſecond, and after to the third: if the third 
buys in the firſt Title, it ſhall protect only 
that Part that is in the firſt Mortgage. Jdew” 
339. / . 2 
That a Purchafer or Mortgagee coming in 
upon a valuable Confiderarion without Notice, 
and purchaſing a precedent Incumbrance, it 
ſhall protect his Eſtate, though he purchaſed: 
in the Incumbrance after Notice of a ſecond 
renn 
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That Mortgages are not relieveable in 
Chancery after twenty Years, for the Sta- 
tute of 21 Zac. 1. c. 16. limits the Time of 


Entry to that Number of Years, &c. and 


Equity in that Caſe follows the Law. Idem 
340. | 3 
That upon a Mortgage in Fee the Re- 
demption- Money ſhall be paid to the Ex- 
ecutor, and not to the Heir, Jdem 338, 
I, | 

55 That the Court of Chancery cannot ſhorten 
the Time that is given by expreſs Covenant 
and Agreement of the Parties, but when 
that Time is paſt, then the Practice is to 
forecloſe, Idem 365, | 

But Note; The Practice of Chancery is 


now otherwiſe : For though there be an ex- 


preſs Covenant in the Mortgage Deed, if 
the Money be not repaid at the Day, the 
Mortgager ſhall be abſolutely forecloſed, c. 
yet if it appear that the Money lent is not an 
equitable Conſideration, the Court will not 


only enlarge the Time for Repayment, but 
order the Mortgagee to reconvey the Eſtate i 


on Payment of Principal, Intereſts and Coſts, 
within fix, nine, or perhaps twelve Months at- 
ter the Time limited in the Deed. 

Alſo, though the Covenant or Agreement 
be, That if the Money be not repaid at the 
Day, then on Payment of a farther Sum in 
certain, the Mortgage to be abſolute z or 
though more Money to be lent to the Mort- 


gager 
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ger after the Mortgage, or even after the 
Forfeiture, yet if there appear to be no Hard- 
ſnip on the Mortgagee, or that the Money 
ſo lent is not a ſufficient equitable Conſidera · 
tion for the Eſtate, the Chancery will compol 
the Mortgagee to reconvey on. Payment of 
Principal, Intereſt, Coſts and Damages. 

But by Stat. 4 C 5 V. & M. c. 16. if a 
Man mortgages his Lands or Eſtate twice, and 
does not declare or give Notice to the ſecond 
Mortgagee of the former Mortgage, or with 
in fix Months clear it, he loſes the Equity of 
Redemption to the ſecond Mortgagee, and he 
himſelf will ſtand forecloſed. F 7 

And Note; The Judges at Common Law 
may and ought judicially to take Notice of 
Mortgages and Equities of Redemption, and 
therein guide themſelves by Rule of Equity, 
rather than by the ſtrict Rules of Law; for no- 
thing has more contributed to the exorbitant 
Power of Chancery than their Over-fondneſs 
for what they call Maxims of Law.. 
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of Leaſes, Covenants and Conditions ; 


' Provifſo's and Reſervations, an 
and Manments of Leaſes. 


N all Leaſes, as we have faid before in the | 


I Title of Tenant for Term of Tears, there 

maſt be Leffor and Leſſee: He which demiſes 
of lets Land to Farm, is the Leſſor; and he 
who takes the Land, that is, unto whom it is 
fo let or demiſed, is called the Leſſee; in more 
vulgar Terms anderſtood by the Title of Land- 
lord and Tenant. 

According to our general and common Ac: 
ceptation now-a-days, every Leſſee for Life, 
Years, or at Will, though it be but of a Cot- 
tage, or never ſo ſmall a Tenement or Houſe, 
is called a Firmor or Farmer, and the Premiſſes 
a Firm or Farm; ſo we fay in the Writ, 4 


Firma ſua efecit, ſo called, Qaia poſſeſſio irma, 


S non precaria, as Tenant at Will, 

But antiently the chief Meſſuage in a Pariſh 
or County Town was called, by Way of Pre- 
eminency, a Farm; and unto this Farm be- 


longed great Demeſnes of all Sorts, as Gardens, 
Meadows, Paſtures, Rivers, Woods,. Moors, 


Waters, Marſhes, Furzes, Heath, and alſo 
Mefluages, Houles, Tofts, Mills, and the 


like : And all thoſe are comprehended under 
the 
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the Title of Lands, Theſe Demeſues were uſed 
to be let out to others for Term of Life, Years 
or at Will. Of Leaſes by Parol or Word of 
Mouth, Sc. Vide Ante, p. 16, 17. 

Theſe antient Farms (or Firms, which — 
will call them; which Appellation or Dialect 
differs according to the County: In Eſſex," Ner- 
folk and Suffolk, they call them Ferms and 
Fermors; but in the Weſt are called Farms 
and Farmers :) Theſe Farms, I fay, attained 
to this Title from the old Saxon Word Feor- 
mion, which ſignifies to feed, provide or yield 
Victuals; fo that a Farmer fgnifies a Victu- 
aller; for antiently the Landlords did not re- 
ceive Money upon their Leaſes for their Rent, 


but Corn and Victuals, being ſuch as the 


Farm yielded of its Growth, until it came by 
Degrees into Part Money and Part Victuals; 
and at laſt, about the Time of King Henry 
the Firſt, the Rent reſerved was turned into 
Money, and fo hath hicherto continued amongſt 
moſt Men. 4 F 

Yet amongſt ſome, where the antient Rents 
or Reſervations are not altered, the Rent is 
in Corn or Victuals to this Day, eſpecially in 
College and Church Leaſes; and doubtleſs 
many of thoſe antient Reſervations received 
their utmoſt Period in the general Diſſolution 
of the Religious Houſes, to the no fmall De- 
triment of the induſtrious Farmer, Cs; 7. Par. 
4 1 en : 6 Bris 1 4 20 | 
Fig ind | Alt 
2 


bg 

All Leaſes for Years reſerving Rent muſt 
be made of Lands and Tenements, whereunto 
the Leſſor may come to diſtrain; ſo that a 
Rent cannot be reſerved by a common Perſon 
out of any incorporeal Inheritance, as Advow- 
ſons, Commons, Offices, Tithes, Fairs, Mar- 
kets, Liberties, Franchiſes, and the like: But 


if a Leaſe be made by Deed in Writing of 


. one of them, one may have an Action of 
Debt by Way of Contract, but one cannot 
diftrain : But if any Rent be reſerved in ſuch 
Caſes upon a Leaſe for Life, it is utterly void. 
Co. 1 Par. Inſt, p. 47. Co. 7. 23. 

By Holt Chief Juſtice, if A. not having any 
Thing in certain Land, demiſes it by Inden- 
ture to B. and afterwards A. purchaſes the 
Land, this will be a good Leaſe by Eſtoppel; 
but if it appear by Recitals in the Leaſe that 
A. had nothing at the Time of the Demile, 
and afterwards he purchaſes the Land as afore- 


ſaid, that will not enure by Eſtoppel. 1 Lord 


Raym. 729. Hermitage and Tomkins. 
A Tenant for Life leaſed for Vears, the Leſ- 


ſee aſſigns: to him by Parol, without Deed, 


rendering Rent: It was ſaid by the Chief Juſ- 
tice, That although this Aſſigument by Opera- 
tion of the Law turned to a Surrender, yet it 
was not an expreſs Surrender; and if the 
Rent was not good by Way of Reſervation, 
it was good by Way of Contract; and ſo 

Judgment was given for the Plaintiff, al- 
= though 
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Whough all the Days were not paſſed. 2 Lev. 


80. f 
Note, That every Quarter's Rent is a ſe» 


Wvcral Debt, and diſtinct Actions may be 
Wrought for each Quarter's Rent. 1 Vent. 
912 
Alſo a] a Debt for Rent is payable by an Exe- 
cutor before Bonds, becauſe it favours of the 
Reality, and is maintained in Regard of the 
Profits of the Land received. [dem 184. 
= Action of Debt lies for the Leſſor againſt 
an Aſſignee of a Moiety of the Land, for the 
Moiety "of Rent. 2 Lev. 231. f 
Leaſes for Term of Years are Chattels; ſo 


W that if a Man have a Leaſe of Lands for five 


hundred Years, it is a Chattel, and goes to his 
Executor or Adminiſtrator, if he diſpoſe nor 
otherwiſe of it before. his Death. Ay: or 23 
= Lib. Af. 6. 

That a Leaſe for Years, abba it * a 
very long Leaſe, cannot be intaĩled, (but may 
be aſſigned in Truſt to ſeveral Uſes, which 
may be an Entail in Effect): For the Nature 
of a Chattel cannot be turned into an Inherit- 
ance. Pratt. Reg. 400. lem 1. 

That if a Leaſe for Years: comes to be lis 
mited in Tail, the Law allows not a prefent 
Remainder to be limited thereupon; . yet it 
will allow a future Eſtate ariſing upon a Con- 
tingency only; and that to wear out in a 
ort Time, By the * Chancellor Finch 

in. 
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in the Duke of Norfolt's Caſe, fo. 27. and 
the Courts of Equity have ſince extended this 
Doctrine. 

Every 


El. c. 10. 18 Xl. c. 6. 


A Tenant in Fail being at Age may by 
Deed in Writing leaſe out ſuch Lands as have] 
been let to Farm twenty Years next before 
the Leaſe made, reſerving the old Rent r 


more, not .exceeding three Lives or twenty. 


one Years: The Words [without Impeachmen 


of Waſte) muſt be omitted in it, and it mult 


commence from the Day of the Making «a 
Date, And if there be an old Leaſe in Be. 
ing, it muſt be ſurrendered, expired or ended} 
within one Year after the making of the new 
one, or elſe it is void, And a Leaſe thu 
made binds the Iſſue of the Tenant in Tail it 
he die before the Ferm be out: But if the fi 
Tenant in Tail die without Iſſue, the Donor i 
may avoid the Leaſe by his Entry, and to 

may he in Remainder and though he accept 


the Rent, yet he doth not thereby confirm 


the Leaſe. Vide 1 Fac. c. 3. Hern's Con. 62, 


657, Se. 


A n nt': is filed of- Lands in Fto- 


Simple or Fee -Tail in the Right of his Wite, 


may make a Leaſe by Indenture in Wrong b 
ky 


| Man who is ſeiſed of Lands in Fee. ? 
Simple may leaſe out his Lands for what Time 
or Term he pleaſeth himſelf: And fo likewik 
might Biſhops have done formerly before the 
Statutes reſtrained them. 32 H. 8. c. 28. 13 
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r bis Wites Land, in the Name of bimſelf 
od his Wife, and ſhe to ſeal thereunto, reſerv- 
. * the Rent to himſelf and his Wife, and to 
„be Heirs of his Wife; this Leaſe ſhall be 
ood againſt the Woman and wet crys ar] 
her Death, * 1 * * : 
Biſho ns an rs obſerv 
rhe Rules. may make 2 Chapt ſuch Gas 
Was they are ſeiſed of in Fee, in Right of their 
Churches: And ſo may Maſters, Provoſts 
and Fellows of Colleg es, and Wardens of 
Hoſpitak, if they be ror probibited'by * 
private Statutes 25 their Foundations. 

32 Hen. 8. c. 28. Cc. as follows, 


LEASES by bias Law. 


I. Stat. 32 H. 8. 28. Les made by Te 
nant in Tail, or by him who is ſeiſed in the 
Right of his Wife or Church (they being of 
full Age at the Time of ſuch Leaſe: made) 
= ſhall be good and effectual in the Law againſt 
| 5s Leſſors, their Ld Hife and ny 
rs. 
II. The Statute ſhall not eden to any 
N Leaſe to be made of Lands, in the Hands of 
any Farmer by Force of any old Leaſe, un- 
less ſuch old Leaſe expired within a Year af- 
ter the making of the new; or to any Grant 
to be made of any Reverſion of Manors, Lands, 
Sc. nor to any Leaſe of ſuch Manors, Lands, 
Sc. 
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(9c. which have not been let to Farm, or oc- 
cupied by Farmers, twenty Vears before ſuch 
Leaſe made; not to any Leaſe to be made 
without Impeachment of Waſte, nor any Leak i 
to be made for above twenty-one Years, ol 
three Lives, from the Day of the making 
thereof; and that upon every ſuch Leaſe there WG 
be reſerved ſo much yearly Rene as hath been 
uſually paid for the Lands fo let, within twen- 
ty Years next before ſuch Leaſe made; and WM 
the Reverſioners of the Manors, Lands, Oc. 
ſo let, (after the Death of ſuch Leſſor or his 
Heirs) may have ſuch Remedy againſt ſuch 
Leſſee, his Executors and Afligns, as ſuch 
Leſſor might have had againſt boch Leſſee. i 
III. Provided, Fhat all Leafes- made by 
the Huſband of Manors, Lands, Sc. (being iſ 
the Inheritance of the Wife) ſha)! be made 
by Indenture, in the Name of the Huſband 
and Wife, and ſhe to ſeal to the ſame, and the 
Rent ſhall be reſerved to the Huſband and 
Wife, and to the Heirs of the Wife. And here 
the Huſband ſhall not alien or diſcharge the 
Rent, or any Part thereof, longer than during 
the Coverture, unleſs it be by Fine levied by 
Huſband and Wife. | 
IV. This Act ſhall. not extend to give Li- 
berty to take more Farms or Leaſes than 
might have been taken before this Act, (Vid 
Stax, 25 H. 8. c. 13. that none ſhall hold 
above two Farms together) nor to any Parſon 
o r 
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dr Vicar, to make any Leaſe otherwiſe than 
hey might haye done before. 
V. All Leaſes for Years made within thres 
Years before the 12th of April in 31 H. 8. by 
Writing indented, under Seal of any Perſon 
r Perſons of full Age, ſane Memory, not 
olawfully coarcted, nor Covert Baron, of 
Ny Manors, Lands, Se. wherein he or they 
ave an Eſtate of Inheritance to his or their 
eon Uſe at the Time of the making thereof, 
Ind whereof the Leſſee or Leſſees, or their 
Aſſigns, have now the Poſſeſſion by Force of 
uch Leaſe or Leaſes, and no Cauſe of Re- 
ntry or Forfeiture thereof had or made, 
all be good in Law againſt ſuch Leſſors, 
heir Heirs and Succeſſors; fo as ſo moch 
yearly Rent be reſerved for the ſame, as was 
aid for the ſame within twenty Years next 
before the making of ſuch Leaſe or Leaſes z 
dr elſe ſuch Leaſe or Leaſes to be of no other 
Force than they were before the making of 
his Act. 
VI. No Fine, Feoffinent or other Act 
one by the Hutband only, of the Inheritance 
of Freehold of the Wife, ſhall make any 
Diſcontinuance, or prejudice the Wife, or any 
other who is to enjoy it after her Deceaſe; 
the Fines levied by the Huſband and Wife on- 
ly excepted. 
VII. This A& ſhall not give Liberty to 
Wc Wife and her Heirs to avoid any Leaſe 
hereafter 
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hereafter to be made of the Wife's Inheritance, 
by the Huſband and Wife for one and twenty 
Years and under, or three Lives; whereupon 
the accuſtomable yearly Rent for twenty Years 
before is reſerved, according to the Tenor of 
this Act. 

VIII. This Act ſhall not extend to * 

good any Leaſe made by any Eccleſiaſtical 
Perſon, which is made void by Authority of 
Parliament, or by any ſuch Perſon or other now 
attainted of Treaſon. 
IX. Stat. 1 Eliz. not printed. Vide Abr. of 
Cat. Tit. Leaſes, p. 401.) All Eſtates made 
by an Archbiſhop or other Biſhop, of any 
Manors, Lands, Sc. Parcel of the Poſſeſſions 
of their Biſhoprick, or united or appertain- 
ing thereto, to any Perſon or Perſons, Body 
Politick or Corporate, other than to the 
Queen, her Heirs and Succeſſors, and other 
than for the Term of one and twenty Years, 
or three Lives from the Time of ſuch Eſtate 
made, and whereupon the accuſtomed yearly 
Rent or more ſhall be reſerved or payable 
yearly, during ſuch Term of one and twenty 
Years or three Lives, ſhall be void to all In- 
tents and Purpoſes. 

X. Sat. 13 Eliz. 10. All Grants, Feoff- 
ments, Leaſes, and other Conveyances and 
Eſtates, made by any Maſter or Fellow of any 
College, Dean and Chapter of any Cathedral 
or or Collegiate Church, Maſter or Guardian of 
any 
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W any Hoſpital, Parſon, Vicar, er any other (a) 
having any Spiritual or Ecclefiaftical Living, 
or any Houſes, Lands, Tithes, or other He- 
rediraments, being Parcel of their College, 
Carhedral, Chapter, Hoſpical, Par Vi- 
carage or other Spiritual Promotion, or be- 
longing thereunto, other than for one and 
twenty Years or three Lives from the making 
thereof, and whereupon the accuſtomed: year- 
ly Rent or more ſhall be reſerved and payable 
yearly during the Term, ſhall be utterly 
void. 83 

XI. This Act ſhalt not make good any 
Leaſe or other Grant againſt the private Sta- 
tures of any College or Collegiate Churen. 

XII. This Act ſhall not extend to any Leaſe 
hereafter to be made upon a Surrender of a 
former Leaſe, or by Reaſon of any Covenant 
or Condition contained in any former Leaſe, 
and ſtill continuing; ſo as the Leaſe to be 


made contain not more Years than the Reſi- 
ue of the Years of ſuch former Leaſe, nor any 
e leſs Rent than is thereby reſerved. This is a 
J publick Act. | 4 
p XIII. Stat. 13 Eliz. 20. No Leaſe made 
of any Benckce or Eccleſiaſtical Promotion 
- uh Cure, or any Part thereof, (and not im- 
d propriated) ſhall endure any longer than while 
| | "A 
1 (a) The Words, or any other, Qc. coming after Par- 
if {on or Vicar, will not comprghend Biſhops, who are of 


an Order that is ſuperior. Jide 4 Rep. 70. 
the 


72 
the Leſſor ſhall be ordinarily reſident and 
ſerving the Cure of ſuch Benefice, without 
Abſence above eighty Days in any one Year; 
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but that every ſuch Leaſe, /o ſoon as it or Pari 


thereof ſhall come into any Poſſeſſion or Uſe above 
forbidden, or immediately, upon ſuch Abſence, 
ſhall ceaſe and be void; and the Incumbent 
ſo offending ſhall loſe a Year's:Profit of his 
Benefice, to be diſtributed by the Ordinary 
among the Poor of the Pariſh. Yet ſee Depge 
Parſon's Counſellor 229. 

XIV. Provided, That every Parſon allow- 
ed to have two Benefices may demiſe one of 


them (upon 


which he is not moſt ordinarily 


reſident) to his Curate only; but ſuch Leaf: 
ſhall endure no longer. than during ſuch Cu- 
rate's Reſidence, without Abſence above forty 
Days in one Year. 

XV. Sat. 14. EL 11. In the Statute 12 El, 
20. theſe Words [So ſoon as it or any Part 
thereof ſhall come into any Poſſeſſion or Uſe above 
forbidden, or] re 

XVI. All Bonds, Contracts, Promiſes and 
Covenants hereafter to be made, for ſuffering 
or permitting any Perſon to enjoy any Bene- 
fice or Eccleſiaſtical Promotion, with Cure; 
or to take the Fruits thereof, (other than ſuch 
Bonds and Covenants made for Aſſurance of 
any Leaſe heretofore made) ſhall be admitted 
of ſuch Validicy (and no otherwiſe than) as | 


Leaſes thereof made The like Law is of 


Leaſes, 


Ch. 2. Landlo#and Tenants, 73 
Leaſes, Bonds, Promiſes or Covenants made 
by Curates. | 

XVII. The Branch of the Statute of 13 
El. 10. made to avoid certain Leaſes made 15 
certain Perſons having Spiritual Livings, mall 
not extend to Houſes ſituate in Corporations or 
Market Towns, or the Suburbs thereof, nor 
under the Grounds ap Nas to ſuch Houſes, - 
ſo as they be not the Dwelling-Houſes of ſuch 
Perſons, nor have above ten Acres of Ground 
belonging to them. 
XVIII. Provided, That no Leaſe ſhall be 
made, by Force of this Act, in Reverſion, 
or without reſerving the accuſtorned yearly- 
Rent at leaſt, or without charging the Leſſee -- 
with Reparations, or for longer Term than 
forty Years, Neither ſhall any ſuch Houſes 
be aliened, without purchaſing preſently after 

other Lands i in Fee-Simple, of as good Value, 
and as great yearly Rent, as the "Houſes ſo 
alienated. 8 
XIX. Stat. 18. E. 6. Upon Leaſes made 
by Colleges in the two Univerſities, Vin- 
beter and Eaton, the third Part of the Rent 
ſnall be reſerved in Grain, to be delivered to 
hem yearly at Days prefixed, after the Rate 
of 65. 8 d. for a Quarter of Wheat, and 55... 
or a Quarter of Malt, or under thoſe Prices: 
Or it ſhall be in the Election of the Leſſee 
o pay them in Kind, at the belt Rates found 

thoſe ſeveral Markets reſpectively the next 

D Market- 
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Market-Day s before the Day prefixed for I 
the Payinene or Delivery thereof; and all 


Leaſes otherwiſe made, and all Bo and A 
ſurances given to the contrary, ſhall be void: 


Which ſaid Grain or Money ſhall be ex Poo = 


for the Relief of the Commons and 

the faid Colleges reſpectively without F 05, 
in Pain of Deprivation of the chief Rulers of 
ſuch Colleges reſpectively, and of all others con 
ſenting thereunto. 
XX. This Act ſhall not extend to any 
Leaſe to be made by the Preſident and Scho- 
lars of St. Joby's College in Oxford, of the Ma- 
nor of Fifield, to the Heir Male of Sir Thomas 
White, Knight, late d of une and 
Founder of the ſaid College. 

XXI. Stat. 18 El. 6. Al Leaſes . by 
ſuch Perſons as are mentioned in the Stat. 13. 
El. 10. where another Leaſe is in Being, and 
not to be expired, ſurrendered, or ended, with- 
in three Years next after the making of ſuch 
new Leaſe, ſhall be void: And all Bonds 
and Covenants for renewing of any ſuch 
Leaſe, contrary to this Act, or to the ſaid 
Statut of 13 El. 10, ſhall alſo be void, How- 
beit, this Act ſhall not extend to any Leaſe or 
Leaſes heretofore made by any ſuch Perſon or 
Perſons. 

XXII. After Complaint to the Ordinary, 
and Sentence given upon any Offence com- 
mitted by the Incumbent againſt the Stat. of | 
1; El. 20, whereby he ought to Joſe the 

Profits 


wy 1 we 
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Profits of his Benefice z the Ordinary, with - 
in two Months after ſuch Sentence given, and! 
Requeſt made by the Church-wardens, or one 
of them, ſhall grant the Sequeſtration thereof 
to ſuch Inhabitant or Inhabitants there, as to 
him ſhall ſeem convenient; and upon Default 
in the Ordinary, it ſhall be lawful for every 
Pariſhioner there to retain his Tithes, and for 
the Church · wardens to take the Profits of the 
Glebe, and other Rents and Duties of ſuch 
Benefice, to be employed to the Uſe of the 
Poor, until the Sequeſtration ſhall be commit- 
ted by the, Ordinary; and. then the Church- 
wardens and Pariſhioners are to account to him 
or to them to whom ſuch Sequeſtrat ion ſhall 
be committed, and he or they ſhall employ 
the ſaid Profits to ſuch Uſes, as by the ſaid Sta- 
tute of 13 El. 20. are appointed, in Pain to 
forfeit the double Value of the Profits with- 
holden, to be recovered in the Eccleſiaſtical 

Court by the Poor of the Pariſh. - 
XXIII. Stat. 43 El. 9. All Judgments. 
hereafter to be had for the Intent to have or 
enjoy any RA contrary to the Statutes of 
13 El. 20, 14 El, 11. and 18 El. 11. or 
any of them, ſhall be deemed void, in ſuch 
Sort as Bonds and. Covenants are appointed 
to by void, which are made for that Pur- 

8 1 

XXIV. Stat. 12. Car. 2. c. 3 t. Leaſes and 
Grants by Colleges and Hoſpitals, and Electi- 
ons of Heads, Maſters and Fellows, made du- 
D 2 eng 


- 


56 Me LAWS concerning Ch. 2. 


ring the late Troubles, confirmed under ſome. 
Exceptions and Proviſoes. 

XXV. Siat. 13 Car. 2. c. 4. The King 
enabled to make Leaſes, Grants, and Copies 
of Offices, Lands, Tenements and Heredita- 
ments, Parcel of the Dutchy of Cornwall, and 
a Confirmation of ſuch as be made not 
exceeding; one and thirty Years, or three 
Lives. | 

If Biſhops, Deans and Chapters, 1 
not the aforeſaid Rules in their Demiſes, yet 
their Leaſes ſhall be good 1 themſelves for 
their Lives. Vide Co. Lit: 45. 4. 1 Brownl, 
21, 1 Leon. 131. 

Generally a Leaſe for Years muſt be for a 
Time certain, and ought to expreſs the Term, 
and when it ſhould begin, and when it ſhould 
end certainly; and therefore a Leaſe for a 
Year, and ſo from Year to Year, is a Leaſe 
for two Years. 

Alſo a Leaſe from Year to Year, 0 long as 
both Parties. pleaſe, after Entry in any Year, 
is a Leaſe for that Year, &c. until Warning 
be given to depart. Ney's Max. 65. | 
A Leaſe which is only voidable, and not 

abſolutely void, muſt be made void by the 
Leſſor's Res entry, (if he will) and putting 
out the Leſſee: Or elſe it may be continued 
or affirmed by receiving | the Rent, Pros, Reg. 


laſt pub. 399. 


580 


% 
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Alſo where there is a Chaiſe in the 
Leaſe, that if the Rent be behind and un- 
paid at fuch a Day, Sc. the Leaſe ſhall be 
void: Now if there was a Demand made at 
the Day, and the Rent not paid, this Leaſe 
is not abſolutely void until an actual Entry 5 
it is only voidable ; and the Acceptance of the 
Rent before any Entry made, ſhall-make that, 
which was a voidable Leaſe, 'a- good Leaſe, 
Idem. Nam quilibet poteſt renunciare juri pro 
fe introdufto. . | | 

If a Leſſee for Years grant a Rent-Charge, 
and after ſurrender, yet for the Benefit of the 
Grantee the Term hath Continuance, although 
in Rei Veritate it is determined, and the Gran- 
tor himſelf ſhall not derogate from his own 
Grant, to make it void at his Pleafure. * 
Tenant for Years of an Advowſon granteth 
the next Avoidance and Donation, if the 
ſame Church ſhould become void during the 
Term, Sc. and afterwards ſurrenders his 
Term, yet if the next Avoidance be within 
the Term, the Grant is good, for the Years 
cannot determine but by the Effluxion of 
Time, and the Law implics a Limitation, 
if the Church do become void during the 
Term. Quia Expreſſio eorum que tacite inſunt 
nibil operatur. v0 433 v9 1 4. 

A Leſſee covenanteth for himſelf, his Ex- 
ecutors and Adminiſtrators, with the Leſſor, 
that he, his Executors or Aſſigns, ſhall build 
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a Brick Wall upon Part of the demiſed Pre- 
miſſes, and afterwards the Leſſee makes an 
Aſſignment of his Leaſe to C. D. for his 
Term: in this Caſe the Aſſignee is not bound | 
to build the Wal], becauſe the Things were 
only collateral, and were not in eſſe, nor Part 
of the Demiſe, Sc. Godb. Rep. 69, 70. Ge. 
5 Co, 16, 17. 

But Note; Where the Leſſee has built a 
Wall or Houſe on the Premiſſes, and afterwards 
aſſigns his Term, the Aſſignee is LU to keep 
ſuch Wall or Houſe in Reparation. 

When a Covenant extends to a Thing i in 
Being, Parcel of the Demiſe, then the Thing 
to be done by Force of the Covenant is an- 
nexed and appurtenant to the Thing demiſed, 
and ſhall bind the Aſſignee, although by ex- 
preſs Words in the Covenant he be not bound, 
Vide 5 Co. 17, 24. Dyer 27. a 

But if the Covenant extends to a Thing 
which had no Being at the Time of the De- 
miſe made, that cannot be annexed or ap- 
purtenant to a Thiog which had no Being, 


id. 


It a Leſſee covenants to repair the Houſes 
demiſed to him during his Leaſe, this is Part 
of the Contract, and ſhall bind the Aſſignee, 
although 35 the Covenant he is not exprelly 
named. bid. 

But where the Covenant concerns a Thing | 
not in Being at the Time of the Demiſe, bur | 
to be made after, this ſhall bind the Cove- 

nantor, 
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nantor, his Executors and Adminiſtrators, but 
not the Aſſignee. Mid. 

If a Leſſee covenants for him and his Af. 
ſigns to build a Houſe upon the Land of the 
Leer, which is not Parcel of the Demiſe, 
or to pay any collateral Sum of Money to the 
Leſſor, or to a Stranger, chis ſhall not bind 
the Aſſignee. Bid. Quære. 
lf a Man demiſe Lands for Years with a 
Stock of Cattle, or Sum of Money, rendering 
Rent, and the Leſſee covenants for him, his 
Executors, Adminiſtrators and Aſſigns, to de- 
liver the Stock of Cattle or the Sum of Mo- 
ney at the End of the Term, this Covenant 
ſhall not charge the Aſlignee. See after 
Chap. X. | 

If an Aſſignee of a Leaſe be evicted, he 
may have a Writ of Covenant; ſo "ſhall 
a Tenant by Statute, or by Z/egi4, or he to 
whom a Leaſe is fold by Virtue of an Execu- 
tion. 

If a Man grant to a Leſſee for Term of 
Years, that he ſhall have ſo many Eftovers 
as ſhall ſerve to repair his Houſe, or that he 
ſhall burn in his Houſe, or the like, during the 
Term, that is appurtenant to the Land, and 
(hall run with the f ame as a Thing appurtenant, 
in whoſe Hands ſoever the ſame cometh. Co. 
Inſt. 41. 

The Statute extendeth only to Covenants 
v bich touch the Tug demiſed, and not to 
es collateral 
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collateral Coyenants. 32 H. 8. c. 24. Vide 
niea. 

An Aſſignee of an Aſſignee, Executors 
of an Aſſignee, Aſſigns of Executors or Ad- 
miniſtrators of every Aſſignee, may have an 
Action of Covenant, for all are compriſed 
within this Word [Aſſignee] and the fame 
Right that was in the Teſtator or Inteſtate, 
deſcends to the Executors or Adminiſtrators, 
Cok. l. 5. 

A Leſſor may have an Action for Rent 

againſt the Executor of the Leſſee, after an 
Aſſignment made by him. Leon. 127. 2 Veml. 
20 
| if an Alſlignee aſſigns over, until Notice 
given of the Aſſignment to the Leſſor, and 
Tender of Arrears, he cannot by the PP n- 
ment diſcharge himſelf of the Rent. v. 
215. But that the Executor of a Lee may 
aſſign before Rent arrear without Notice. 
3 Lev. 295. 
A Leſſee for an hundred Years being out of 
Poſſeſſion cannot aſſign. 1 Lev. 270. 
__  Leffor aſſigns his Rent upon a Leaſe for 
Years, and the Leſſee attorns, it is ſaid the 
Grantee may maintain an Action of Debt for 
the Rent. 1 Lev. 22. 

A Leaſe is made for Life, the Remainder 
over for Life, the Remainder over in Fee; 
he firſt Leſſee maketh Waſte : And becauſe 

* in the Fee bath no Remedy by the Com- 
D4 mon 
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mon Law, and Waſte is a Wrong prohi- 
bited, he ſhall have Relief in Chancery. 
Cromp, 49. 5. | 

A Woman ſole takes a * Cobfiderktion for 
making a Leaſe for one and twenty Tears, 
and then marries 3 and ſhe and her Huſband 
made the promiſed Leaſe; before the End of 


that Term the Leſſee ſurrenders, and takes & 


new Leaſe for one and twenty Teuro more 
the Huſband dies, the Wife cus the Leſſee, 
who ſues in Chancery to have the firſt Leaſe 
continued for the firſt one and twenty Tears, 
and could not have Remedy, becauſe the Sur- 
render was voluntary, and the Court gives no! 
Relief againſt a voluntary Act. 

Concerning Leaſes, Sc. by Baron and Feme, 
ſee D' Anvers's Gen. Abr. Tit. Baron and Feme, 
fol. 698, 699, 700, Cc. | 

Allo where a Man ſhall be relieved in Chan- 
cery againſt Deeds and Leaſes, fee D* Anvers's 
Gen, Abr. Tit. Chancery, and Tit. Leaſes. 

A Leaſe is made of a Houſe and Wood, 
wherein it is covenanted, That the Leſſee 
ſhould have Houſe-boot and Fire-boot ; by 
this it is implied and meant, that he ſhould' 
not have any of the Woods to uſe, or convert 
to any other Purpoſe; but that they do belong 
to the Leſſor: And the Leſſor ſhall-have Help 
in Chancery, leaving to the Leſſee * 
for Houſe-boot and Fire- boot. 

Under the Name of Lands are eompre- 


hended not only Gardens, Meadows, Paſturesz, 
D 5 Rivers, 


% . 
* 


and Part for Years, are demiſed to A. for | 
Years, to hold from the Time of the Death, 
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Rivers, Woods, Moors, Waters, Marſhes, 
Furze and Heath, but alſo Meſſuages, Houſes, 
Tofts, Mills, Caſtles, and ſuch like, Ce. 
Lit. I. J. c. 2. fc. 14. but of a Houſe with 
the Appurtenances no Land paſſes. Pl. Com. 
is | 
At one that leaſes at Will does any Act in- 
conſiſtent with the Continuance of the Leaſe 
at Will, it ſhall determine it from ſuch Time 
as the Tenant at Will takes Notice of it, 
If the Leſſor ſays the Leſſee ſhall hold it no 
longer, the Leſſee (as ſoon as he knows of 
the Words) may take Advantage of them as 2 
Determination of the Leaſe. 1 Vent. 247. 
Raym. 204. Ste after, \ 1 

It was reſolved, that a Leaſe for a Year, 
upon no other Conſideration than reſerving a 
Pepper-Corn, (if it be demanded). ſhall work 
as a Bargain and Sale, and ſo as to make the | 
Leſſee capable of a Releaſe, 2 Mod. 249. 
1 Mod. 162. 2 Vent. 35, 10 Co. Sutton*s Hoſ- 
pilal's Caſe ; and that the Reſervation made 

a ſufficient r e to raiſe an Uſe, as 
N Bargain and Sale. 

A Leaſe for ninety-nine Years, if two 
Perſons ſo long live, without ſaying [or either 
of them]. determines upon the Death of either. 
2 Vent. 74. 5 Co. 9. 2 Cro. 378. Dye | 
67. & 2 Inſt. 225 

Where ſeveral 1 held Part for Lie | 


Sur- 


g 
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Surrender, Forfeitute, of Determination of 
the Eſtate and Term aforeſaid of the firſt 


Leſſees, and the Eſtate in one of theſe Par- 
cels determines, the Term granted to A. ſhall 


| commence immediately in the ſaid Parcel, 


although the other Eſtates are in Being. 
1 Saund. 183. | 

If a Leſſee enters before bis Term com- 
mences, and continues in Poſſeſſion after, he 
is a Diſſeiſor all the Time. 1 Lev. 46. 

Upon a Leaſe made to two for their Lives, 
1 Impeachment of Waſte during the 
ſaid Leſſees Lives, it was held that this Privi- 
lege would hold to the Survivor; for it is rea- 
ſonable to give the Privilege as large a Con- 
ſtruction as the Intereſt, Anderſon 251. 

Note; That if the Leſſor ſeal the Leaſe, and 
not the Leſſee, yet it is good againſt the Leſſor ; 
as if both had ſealed. No Max. 57. 

And if at any Time there happen, any Va- 
riance between the Indentures, it ſhall be ta- 
ken as the Deed of the Leſſor is, and the 
other ſhall be intended only the Miſtake of 
the Writer, becauſe the Deed of the Leſſor 
is the Principal, and the other but s a 
Counterpart. d. 

Deeds between Parties, indented or not in- 
dented, are ſuable and releaſeable by the Par. 
ties, and not by Strangers, although they are 
to the Uſe of the Strangers, 3 Lev. 138. 
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'To plead a Writing under a Man's Hand 

does not imply a Necd. 3 Lev. 234. 
; It a Man mite any Lands or Tenements 
to another by Leaſe Parol, the Leſſor ought 
to be ſeiſed of the Lands or Tenements which 
he ſo lets at the Time of the Leaſe Parol 
made, or elſe he cannot maintain an Action 
for his Rent; for the Leſſee may plead that 
the Leſſor had nothing in the Premiſſes at the 
Time of the Leaſe made, and then is barred 
of his Action: But if the Leaſe be made by 
Deed indented, then the Leſſee cannot plead 
this Plea, Lit. Len. 3 

If a Man lets Lands to another by Leaſe, 
to hald the ſame at the Will of the Leſſee; 
the Law intends it to be at the Will of the” 
Leſſor alſo, and he may put the Leſſee out 
when he. pleaſes; likewiſe if it be let at the 
Will of t Leſſor, it is intended at the 
Lefſee's Will alſo, for the Leſſor cannot force 
him to ſtay longer than he pleaſes, Coke 
1 Par. Inſt, 55. 

A Covenant made between Landlord and 
Tenant, that the Tenant ſhall have a new 
Leaſe upon the Surrender up of his old Leaſe; 
and afterwards the Leſſor makes a Leaſe. by 
Fine for more Years. to. a third Perſon, in 
this Caſe the Leſſor hath broke his Covenant, 
although the Leſſee did not ſurrender; which 
by the Words of the Covenant ought to have 
been the firſt Act, becauſe the Leſſor, by | 


letting, | 


/ 
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letting the Leaſe to a Stranger, did diſable 
himſelf either to take the Surrender, or make 
the new Leaſe, Noys Maxims, _ 13. 

Rent in Arrear upon à Leaſe for Years 
goeth to the Executors of the Leſſor, if he 
die. As if Jobn Dog make a Leaſe for Years 
to Richard Roe, and the Leſſee covenanteth 

and granteth to pay unto the Leſſor, his 
Heirs and Aſſigns, the Sum of twenty Pounds 
yearly during the Term in the Leaſe granted; 
in this Caſe, if the Leſſor die, his Executors 
ſhall have the Rent in Arrear, and not his 
Heirs, becauſe Rent once due 1s Part of the 
Perſopalty. 

Where a Man eovenants for himſelf and 
bis Aſſigns to permit, Sc. if a Breach be 
laid in the Aſſigns, this Covenant ſhall only 
relate to the Aſſigns after the Deed was made, 
and not before. 2 Yew, 278. 

Where Leſſee covenanted to build three 
Houſes upon the Premiſſes, and keep them 
in Repair, he built five, and let one of them 
fall to Decay; and it was adjudged that the 
Covenant extended to that allo. 2 Vent. 128. 
3 Lev. 265. 2 

If a Man covenants not to incloſe, Inelo- 
ſure with Gaps is & Breach. of the Covenants 
Lit. Rep. 267. 

A later — by 2 anne Indeawre 
cannot be pleaded in Bar to the former, but 
the Defendant muſt bring his Action on that 
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laſt Indenture if he will help himſelf. 2 Vent, 


21s, ' 
If a Man by Deed grants a Watercourſe 


and ſtops it, the Grantee ſhall have an Action 


of Covenant. 1 Saund. 322 


If a Leaſe be made of an Houſe and Efe. 


vers, and the Leſſor deſtroy all the Trees, the 
Leſſee may have an Action of Covenant. 14. 
Idid. 

Alſo if a Leaſe be made of an Houſe, and 
a Piece of Land (except the Ground on which 
the Pump ſtands) with the Uſe of the ſaid 
Pump, the Leſſee may repair the Pump, but 
no Action of Covenant lies againſt the Leſſor 
for not repairing it. 167d. -\ 

When the Uſe of a Thing is granted, all is 
granted by which the Grantee may have and 

enjoy ſuch Uſe. 74. 

Although the Breach of the Teſtator $ Co- 
venant is by the proper Default of his Execu- 
tors, yet the Judgment ought to be of the 
Goods of the Teſtator. Idem 112. 

An Action of Covenant does not lie againſt 
a Grantor for not repairing the Thing granted, 
I Saund. 322, 

An Aſſignee of a Reverſion may maintain 
Covenant for Repairs againſt the Leſſee, al- 
though Aſſignees are not named in the Co- 
venant in the Leaſe. 1 Lev. 109. Covenant 
lies for a Grantee of a Reverſion againſt the 
Leſſee after Aſſignment” of his Term, 3 Lev. 


233. 
Any 


N 
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Any Words in a Deed purporting an Agree- 
ment to pay Money, Sc. amount to a Cove- 
nant to do it, 1 Lev. 48. 

A Proviſo to pay amounts to a Covenant to 
pay. Jdem. 181. 

Covenant that he or his Under-Tevanc 
ſhould not dig, Sc. and B. who held of F. 
who held of H. who held of E. did dig, c. 
Held B. was Under. Tenant of E. 1 Lev. 
144. 
AM Leſſee covenants with the Leſſor, his 
Executors and Adminiſtrators, to repair; this 
fhall go with the Land, and the Heir 1 ſue 
upon it. 2 Lev. 92. 

In expounding all Deeds, the Words and 
the Intent of the Parties ought to be obſerved, 


3 eſpecially 1 in Covenants. Lit. oO 209, 3 Lev. 


100. » 

If there be a Covenant in a Leaſe, that if 
the Rent be behind and unpaid for ſuch a 
Time, (that is, by the Space of ſo many 
Days after the uſual Day or Time of Payment 
in the Leaſe appointed and reſerved) then the 
Leaſe to be void; in this Caſe, although the 
Leſſor do accept of the Rent after ſuch Failure 
made, here no ſuch Acceptance of the Rent 
can make the Leaſe good. Dyer, F. 51. 

If a Tenant take Houſes and Lands by Leaſe 
for Years, ' and covenants with the Leſſor to 
ſupport, uphold and maintain the Houſes du- 
ring this Term, and to leave the Houſes and 
Lands in as good Repair, Plight and Eſtate, 


1 ny 
\ 


88 Me LAWS concerning Ch. 2 


as he found them, in this Caſe, if it ſhould 

n that the Houſes be caſually burned by 
Fire or Lightning, or blown down by a Tem- 
peſt, or deſtroyed. by any other Accident, if 
the Leſſee do not repair and build them again, 
and leave them as good as he found them, the 
Leſſor may ſue his faid Covenant againſt him 
at the End of his Leaſe; but if a Tenant 
make Waſte in cutting of Wood or Timber 
contrary to the Proviſo's, Exceptions or Cove- 
nants in this Leaſe, for ſuch a Breach the 
Landlord may bring his Action of Covenant 


before the End of the Term. Noy's Max, 2. 


16. See after. 
A Man takes a Leaſe for 3 and cove- 
nants and grants to and with the Leſſor, for 


him and his Executors, to repair the Houſes | 


as often as Need requires;. and afterwards 
the Leſſee aſſigns over the Leaſe to another, 
and the Aſſignee ſuffers the Houſes to decay 
for want of Repairs; in this Caſe the Leſſot 
may bring an Action of Covenant againſt the 

Aſſignee, although he be not named in the 


Covenant. Hugb's Grand Abridgment, I Par. 


p. 492. c. 19. 


A Landlord lets a Leafe, 4 oovenants 


with his Tenant that he ſhall have ſufficient 
Hedge · boot, to be d him by the Land- 
lord or his Bailiff; in this Caſe the Tenant 
may not take Hedge · boot nnen 
Co. = det J. 41. 8 5 
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If a Man by Indenture take a Leaſe of a 
Houſe that is old, rainous, or wanteth Re- 
pairs, and covenants with the Leſſor to leave 
this Houſe at the End or Expiration of the 
Leaſe in good Repair, in this Caſe he is 
bound to leave this Houſe in good Repair 3 bur 
it he do not coyenant to do it, the Law then 
will not oblige him to do it. Perkins Tit. 
Condilions, 738. 

How Houſes are to be now built within the 
Bills of Mortality, according to the late Act 
of Parliament, ſee at the latter End of this 
Treatiſe. 
= If a Man by REED. * a Leaſe for 
Tears of a Wood, and covenants with the 
Leſſor to —4.— his Wood in as good a Con- 
dition as it was at the Time of the Leaſe 
made, and during the Term the Weod is de- 

ſtroyed and blown down by violent Winds and 
Tempeſta in this Caſe the Landlard can have 
no Action againſt the Tenant far not perform- 
poſſible 


ing of this Covenant, becauſe it is im 
for him to perform it; and the Law enforceth 
no Impoſlibilities: Otherwiſe-i it is if he take 
a Houle, and that be blown down. Hugbt's 
Grand Abr. p. 499. 

Touching Bonds for 88 of Cove- 
nants, if a Man takes a Leaſe for Years, ren- 
dering Rent, and enter into Bond to the Leſ- 
ſor to perform all Covenants and Agreements 
contained and comprized in the Leaſe, if he 
all in Payment of Rent, the Bond | is a 

or 


be no Excuſe in this Caſe, becauſe he hath 


Chap: X. 
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for the Payment of Rent is an Agreement 
Soldiborougb, p. 16. eng 


- If a Man be bound in a Bond to repair the 
Houſes of the Obligee as often as Need hal 


require during a certain Time, and afterward 
the Houſes want Reparation, in this Caſe 
although the O3/igor doth not know that they 
want Reparations, yet he is bound to take 


Notice of it at his Peril, for Ignorance wil 


bound himſelf to it. Doc. and Stud. lib. 2. 
C. 47. 1 einn 95 7: $347 


But if the Condition had been, That be 
ſhould repair ſuch Houſes as he to whom be 
was bound ſhould aſſign, and after he aſſigned I 
certain Houſes to be repaired, but he that h 
bound hath no Knowledge of that Aſſign-| 
ment, this Ignorance ſhall excuſe him in the 
Law, becauſe he hath not bound himſelf to 
any Reparation in certain, but ſuch as the 


Obligee will aſſign; and if he aſſign none, the 
Obligor is bound to none: And therefore, be- 
cauſe he that ſhould make the Afignment 15 
privy to the Deed, he is bound to give No- 
rice of his own Aſſignment; but if the Al- 
ſignment had been appointed to have been 
made to a Stranger, then the Obligor had 
been bound to have taken Notice thereof at 
his Peril. See more Obſervations on Covenant! 
in Leaſes, &c. at the End of this Treatiſe, 


1 


ch. 2. Latidlozds'and Tenants, 91 
If a Man'makes'a Leaſe for Years with 
Warranty, yet this is not a Warranty, in the 
Law, but a Covenant,. becauſe the Leaſe is 
but a Chattel; and if the Leſſee be ouſted, 
he may bring his Action of Covenant againſt 
the Leſſor. A. * i $187 21171 1H LIFE 
If 4. be ſeiſed of twenty Acres of Land, 
and let the fame to B. by Leaſe for Life or 
Years, and A. referves to himſelf five Shil- 
lings Rent, payable at Chriſmas, and B. 
binds himſelf to A. in a Bond of one hundred 
Pounds to pay the Rent reſerved upon the 
W& 1 caſe juſtly, according to the Law; if be- 
fore any Day of Payment A. puts B, out of 
any Part of the Land, and he doth occupy 
the Reſidue for the whole Term, and will 
not pay any Rent, yet the Bond is not forfeit- 
ed; for by urting the Tenant out of Parcel 
of the Land, the whole Rent is In Suſpence, 
for it aroſe from the Leſſor's own' Wrong: 
But if one Day of Payment be paſt before the 
Oufter, then the Tenant muſt pay the Rent, 
or elſe he forfeits his Bond, 

But if a Stranger, who hath no Right in 
the Lands, do put the Leſſee for Years out 
of the fame Land before any Day of Pay- 
ment, and keep Poſſeſſion thereof until the 
Day of Payment be paſt, in this Caſe the 
Tenant ought to pay his Rent at the Day 
whereon it is appointed to be paid, or elſe he 
forfeits his Bond, for he has his Remedy at 
Law againſt the wrong Doer. 1 


* — 
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If three Copartners be ſeiſed of a Manor, na 
and one of them, without Conſent of the other 
=o two, lets a Leaſe of the whole Manor in her Nke 
own Name unto J. D. for five Years, paying hi. 
ten Pounds yearly at Chriſtmas unto the Leſſor ba 
and her Heirs, and J. D. enters into Bond in WR 
five Pounds to pay the Rent accordingly, and 
before any Day of Payment is come, the 
other two Copartners, who agreed not to the 
letting of the Leaſe, do put the Leſſee out 
of the whole Manor, and keep the Poſſeſſion ac 
until a Day of Payment is come, here the Leſ- 
ſee ought to pay a third Part of the Rent re- 
ſerved ta his Leſſor, or otherwiſe he forfeits his 
Bond, becauſe the other two Copariners who Nur 
ejected him out, have Right but in two Parts na 
of the Manor. Perkins 828. "> 
A Man makes a Leaſe to three Perſons 


upon this Condition, that neither they nor 
any one of them ſhall alien, ſet, or let chat 
Leaſe to any other without Licence firſt ob- 
tained from the Landlord : Now if the Land- 
lord do give Licence to any one of them to WF"! 
let or alſen, then the other two may alien 
without Licence; for the Condition being de- 
termined to one, is determined to all, Hugh 
_ Grand Abr. 1 Part, p. 428. Ser after, | 
In the ſame Nature is a Releaſe where many 
Perſons commit a Treſpaſs, if he againſt whom 
the Treſpaſs is committed do releaſe one of 


the Treſpaſſers, that Releaſe is as effectual 3 
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all the reſt, as if they had been particularly 
named therein. * 

If a Landlord do enter for a Cndidon bo- 
ken, or the Tenant ſurrender up his Leaſe, or 
Inis Term be expired, yet the Landlord may 
have an Action of Debt for ye! wu of 
Rent, if any be. Noy's Max. p 

If a Man lets a. Trae of 54 
ſpecial Condition, that is, that the Tee | 
ſhall not alien the ſame to ſuch a Man, or 
ſuch a Man, then the Condition ſhall be caken 
according to the Words; and notwithſtanding 

that Condition, they may be alienated to any 
other, but to them to whom. it is expteſly pro- 
hibited that the Lands ſhould not be alicnated 
unto: And if the Lands in that Caſe be alie- 
nated to one that is not excepted in the Condi- 
tion, then he may alien the Land to him that, 
is firſt excepted, without breaking of the Con- 
dition z for Conditions are taken ſtrictly in 
the Law, and without Equity. Dolio. and . | 
dent, I. 2. c. 33. 
As, if a Leaſe be made to A. upon Condi 
tion that he ſhall not let or alien the ſame to 
B. if the Tenant alien to C. and he alien it to 
B. the Condition is not broken. "i 
If a Man be ſeiſed of Lands in Fee, and 
et the fame by Iadenture of Leaſe to a 
Stranger, paying five Pounds Rent per An. 
with a Condition, That if the Leſſee will 
nold over ten Years to him and his Heirs, ; 
that 
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that then he ſhall, pay twenty Pounds per Am. 
and the Indenture is executed by, Livery and 
Seiſin to the Leſſee; in this Caſe the Leſſot 
ſhall have an Action of Debt for the Rent in 
Arrear within the ten Years, which proveth 
the Freehold and the Fee are not in the Leſ. 
ſee before the ten Years expired: But after 
the Expiration of the ten Years, if the Lel- 
ſee-doth continue the Poſſeſſion of the ſame 
Land, and doth occupy the. ſame by Virtue 
of the. Indenture, then he hath Fee, and ſhall 
pay the twenty Pounds as the Rent-Seck, Per- 
n en 
4 Man (ſeg in Lands 75 let the 

me by Leaſe for Term of Life, yield 
ing to him a Role. for the firſt ſix Years, and 
if he will hold the Land over the ſix Years, 
then to pay three Marks per Ann. here the 
Freehold is immediately in the Leſſee. Co, 
1. Far; Juf8. £2338. 2 oi 

A Man makes a Leaſe for Years with this 
Condition, That if the Leſſor do alien the 
Reverſion within the Term granted by the 
Leſſee, then the Leſſee ſhall have the Fee, 
and the Leſſor doth alien the Reverſion in 
Fee by Fine to a Stranger; in this Caſe the 
Leſſee ſhall not have a Fee, for the Freehold 
and the Fee are lawfully in the Conuſee before 
the Leſſee, can take it by Condition: But if 
the Leſſor had granted the Lands to a Stranger 
by Deed only, then the Leſſee ſhould have 


/ 
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ad Fee by the Condition. Perkins 729. 


739. Leaſe made by a Man before Entry; 


after a 2 18 void. ai; Lord FIT 


Demiſe. by Parol of an Office is void. . 

If a Man have a, Leaſe for Years, and de- 
miſe or grant the fame upon Condition, and 
die, his Executors or Adminiſtrators ſhall en- 
ter for the Condition broken, for they are pri- 
vy in Right, and repreſent the Perſon of the. 
Dead. Pertins 833. 

If a Man make a, Leaſe for Years upon a 
Condition, That the Rent ſhall be paid at 
Cbriſtmas, and before that Time comes che 
Leſſor give a general Releaſe to the Leſſee of 
all Actions and Demands, this Releaſe doth 


not acquit the Leſſee of the Rent, but the Leſ- 


ſor may ſue for it, becauſe it was neither due, 
nor to be paid at the Time. of the Releaſe 


made; andꝭ it is a Thing not meerly in Acti- 


on, becauſe it may be granted over. Lit. J. 3. 
t. N 
If a Landlord lets a Leaſe for Years to two 
Tenants to hold jointly, with a Condition, 
That if the Leſſees die before the End of 
the Term, the Leaſe ſhall be void; now theſe 
Leſſees make Diviſion, and one of them aliens 
his Part, and dies; in this Caſe the Leſſor - 
cannot enter upon the Part of him that died, 
but the Alicnee ſhall enjoy his Half. part du- 
ring 
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OOF of the ſurviving Leſſee. Dyer, p, 
7 as Attorney to B. lets Bs Houſe ſora 
Term of Years in his own Name; as it was 
not made in the Name of B. whoſe Houſe 
it appeared to be, and that the Plaintiff only | 
made it as Attorney, there could be no Eſtop- 
pel, the Leaſe itſelf was void, and the Cove- 
nant to pay it accordingly, and the Plaintiff 
could not maintain the Action. 2 Lord Rn. 
: I41 $43 | 1 11. b > 4 | 1 T, , 
x Leaſe made for Years upon Condition, 

That if the Leſſee demiſe the Premiſſes, or 
any Part thereof, other than for a Year, to any 

Perſon or Perſons, then the Leſſor and his 
Heirs to re-enter; the Leſſee afterwards de- 
viſes this Leaſe to his Son by his Will; this is 
a Breach of the Condi tio. 

If a Man of his meer Motion give Lands 
to H. H. and to his Heirs, by Indenture, up- 
on Condition, That he ſhall yearly at a certain 
Day pay unto John at Style, out of the ſame 
Land, a certain Rent; and if he do not pay 
the Rent, that then it ſhall be lawful to 7 

at Style to enter; in this Caſe, if the Rent be 
not paid: to Jobn at Style, the ſaid F. S. may 
not enter into the Lands by the Law, though 
the Words of the Indenture be, That he 
ſhall enter; for there is an antient Maxim in 
the Law, That no Man ſhall take Advantage 
in a Condition, but he that is Party or privy | 
wo | 
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to the Condition; and this Man is not Party 
nor Privy, and therefore he ſhall take no Ad- 
vantage of it. Dact. and Stud. lib. 2. c. 20. 
l fa many Caſes the Intent of the Party is 
void to all Intents, if it be not grounded ac- 
cording to the Law. _ 
As, if a Man make a Leaſe to another for 
Term of Life, and after, of his meer Mo- 
tion, he confirmeth his Eſtate for Term of 
Life to remain after his Death to another and 
his Heirs; in this Caſe that Remainder is 
void in Law; for by the Law there can 
no Remainder depend upon any Eſtate, but 
W that the ſame Eſtate beginneth at the ſame 
Time that the Remainder doth: And in this 
W Caſe the Eſtate. began before, and the Con- 
firmation enlarged not his Eſtate, nor gave 
him any new Eſtate. But if a Leaſe be made 
to a Man for the Term of another Man's 
Life, and after the Leſſor, only of his meer 
Motion, confirmeth the Land to the Leſſee 
for Term of his own Life, the Remainder over 
in Fee, this is a good Remainder over in Fee, 
Doc. and Stud. c. 20. f. 94. becauſe it gave 
the Tenant a new and. greater Eſtate than he 
had before, and conſequently the Remainder 
might be ſupported by it. 10 
No Grant can be made but to him that is 
Party to the Deed, except it be by Way of 
Remainder: And therefore, if a Man make a 
Leaſe for Term of Life, and afterwards the 


E Leſſor 
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Leſſor grant to a Stranger, that the Tenant 
for Term of Life ſhall have the Land to him 
and his Heirs, that Grant is void, if it be 
made- only of his meer Motion without Re- 
compence. Dof?. and Stud. J. 2. c. 20. p. 94. 

Likewiſe if a Man make a Leaſe for Term 
of Life, and after grants the Reverſion to 
one for Term of Life, the Remainder over in 
Fee, and the Tenant attorneth to him that 
hath the Eſtate for Term of Life only, in- 
tending that he ſnould have Advantage of the 
Grant; his Intent is void, and both ſhall 
take Advantage thereof, and the Attornment 
ſhall be taken good according to the Grant, 
Ibid. See after. 

If a Tenant for the Term of another Mary $ 
Life dies, hving the other Man, he that doth 
firſt enter upon the Eſtate after bis Death, 
ſhall be Tenant for the other Man's Life, and 
ſhall be liable to the he et of the Rent r& 
ſerved. Co. 1 Par. Int. 

In the Caſe of Occupancy Lich arifeth by 
Conveyance) as, 

Where Lands are conveyed to A. for the 
Life of B. and A. dies without making any 
Eſtate or Aſſignment thereof, here wholoever 
firſt entereth after the Death of A. getteth 
Property in that Land during the Life of B. 
for the Land cannot revert to him that leaſed 


to A. till 3 die; and to the Heir of 4. it 
cannot 
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cannot go, for it is not an Eftate of Inherit- 
ance, nor deſcendible to the Heir without 
ſpecial Words; and as for the Executors of 
A. they cannot have it, for that is not an 
Eſtate Teftamentary. I | 
But Co. Lit, f. 41. ſhews how this Occupan- 
cy may be prevented, by adding theſe Words 
in the Grant, To have and to hold to A. and his 
Heirs, during the Life of B. for then it is de- 
ſcendible to the Heir. 
How alſo it may otherwiſe be prevented by 
aſſigning the Leaſe for Life over to Friends 
and their Heirs, in Truſt during the Life of 
B. But the Statute 29 Car. 2. c. 23. hath 
provided, That the Leffee or Grantee may 
deviſe ſuch Eſtate for another's Life, by his 
Will, in Preſence of three or more Wit- 
neſſes. | | 
And if he deviſe it not, and his Heir be- 
come Occupant, ir ſhall be chargeable in his 
Hands as Aﬀers by Deſcent, as in Cafe of 
Lands by Fee-Simple. 
And in Caſe there be no ſpecial Occupant, 
then it ſhall go to the Executors or Admini- 
ſtrators of the Party that had the Grant, and 
ſhall be Aſſets. ' See the Statute, | 
And ſome have held, That an Executor de 
ſon Tort is as much within this A& to be charg- 
ech as a rightful Executor; and that the enter- 
ing into Land and leaſing it, is enough to make 
nen een 
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him an Executor de ſon Tort, Q. et Vide 5 
Lo. 33, Sc. ; 

„ If a Tenant hath a Leaſe for twenty Years 
of Lands and Tenements, - and grant the | 
fame Lands for Part of his Term to a Stranger, | 
reſerving to himſelf forty Shillings Rent; in 
this Caſe he may diſtrain tor the Rent reſerved, 
or have an Action of Debt at his Pleaſure, be- 
cauſe by common Intendment he is to have 
the ſame Land after the Years determined, 
becauſe he hath granted but Parcel of the Years, 
ſo that the Remainder remains in him. Per- 
tins 693. 

If Rent be granted to a Man, he may grant 
it away to another before he is ſeiſed Fore 
Idem 108, 

If a Man and his Wite be ejected of a 
Term in the Right of his Wife, and the 
Huſband bring an Ejectione Firmæ in his own 
Name, and do recover, and die; in this Caſe BB 
his Executors ſhall have 1 it, and not the Wife, 
becauſe the Recovery in his own Name did | 
veſt the Term ja himſelf. Co. 1 Par. Iuſt. , 
46. 

If a Man be poſſeſſed of a Term of forty 
Years in Right of his Wife, and, make a 
Leaſe. for. twenty Years reſerving Rent, and 
die; here the Executors of the Huſband ſhall 
have the Rent for that Term, but the Wite 
ſhall have the Remainder of the Term when | 


the twenty Tears are out: But if he had yu 
be 


| 
| 
| 
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the whole Term, ſhe could have had nothing 
Co. Mid. ELLIS VT 40 8 

A Releaſe made to a Tenant for Term of 
Years before his Entry, is void; but a Releaſe 
of the Rent before Entry is good. Id. 1 Par. 
Inff. fel. 2706. hos | 

If a Man makes a General Releaſe of all De- 
mands, it doth not releaſe Rent due upon a 
Leaſe for Years, 2 Lev. 210, di 

The Tenant may grant away his Intereſt to 
another before Entry; and although the Leſ- 
ſor do die before Entry, yet the Tenant 
may enter into the Lands; and if the Leſſee 
die before he enter, his Executors er Admi- 
niſtrators may enter; and if a Leaſe be to 
two, and one of them die before Entry, the 
other may enter by Survivorſhip; and a Lef- 
ſor cannot grant away a Reverſion by the Name 
of a Reverſion, before the Entry of the Te- 
nant. | 30D $1121, 
If a Man grant to a Tenant for Years, that 


de ſhall have ſo many Eſtovers as ſhall ſerve to 


repair his Houſe, or that he ſhall burn within 
his Houſe, or ſuch like, during the Term, this 
is appurtenant to the Land, and ſhall run with 
the ſame as a Thing appurtenant, in whoſe 
Hands ſoever the ſame cometh; Co. 1 Par. 
Int. f. 41. 2. | | 
It two Tenants in Common do grant a 
Rent of ten Shillings, this is ſeveral, and they 
ſhall be charged with twenty Shillings Rent ; 
but if they make a Leaſe, and reſerve ten 
E 3 Shil-- 
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Shillings Rent, they ſhall have no more but 
only ten Shillings between them, Id. 1 Pax, 


Inſt. F. 197. 
Leaſe by Tenants in . cannot be 


pleaded as a Joint. Leaſe. 1 Lord Raym. 404, | 


So faid by Blencowe, arguendo. 

If two Copartners make a Leaſe reſerving 
Rent, they ſhall have this Rent in common, 
as they bave the Reverſion ; but if afterwards 
they grant the Reverſion, excepting the Rent, 
then they ſhall be Joint-Tenants of the Rent, 
for in the firſt Caſe it is a Rent-Service fol. 
lowing the Nature of the Reverſion, in the 
other it becomes a Rent-Seck, 

If a Man leaſes Lands for Years referving 
Rent, and a Stranger doth recover Part of the 
Land, then the Rent ſhall be apportioned, vis. 


Reſpect to that which is recovered, and to that 


which ſtill doth remain in his Hands according 5 


to the Value, to each Party proportionably. 
Dyer 56 & 82. See after. 

And for a full Underſtanding of Apportion- 
ment of Rent, ſee D' Anvers's Gen. Alr. f. 504, 
505, &c. Tir. Apportionment. 

If a Man make a Leaſe, excepting a Cloſe 
and Wood, the Law giveth him a Way to 
come to it, 

If a Tenant for Years do take a new Leaſe 


for more Years, this is a Surrender in Law of 
old Leaſe, Watl and Maidwell's Caſe, Hil. | 


3 Car. 


| 


[ 


divided, and the Tenant ſhall pay, having 
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3 Car. R. 1302, B. R. Perkins 117, Hutt. 
Rep. 104. ues 

A Leſſee for Years cannot ſurrender before 
his Term begin, neither can he ſurrender Part 
of his Leaſe, but he may grant Part of it, 
Noy's Max. 74. Jide anten. 

If the Reverſioner makes a Leaſe for Vears 
of his Reverſion, the Leſſee in Poſſeſſion, 
though he has a greater Term than the Leſſee 
of the Reverſion has, yet he may ſurrender to 
the Leſſce of the Reverſion. 1 Lord Raym. 

O02. | ; | 1 Al 
a If a Tenant for Life or Years remove his 
Goods out of the Houſe and Land, by Reaſon 
of the Greatneſs of the Rent, or for ſome vther 
Cauſe, and the Leſſor do enter into the Houſe _ 
and Lands, this is no Surrender of the Leſſee. 
Idem, p. 72. u Abba 685 aa? 

If a Tenant for Tears aſſign over his Term 
and die, his Executors ſhall not be charged for 
Rent due after his Death; 
| And if the Executors and Adminiſtrators of 

a Leſſee for Years do aſſign over their Right 

in the Leaſe, there lieth no Action of Debt 
againſt them for Rent after ſuch an Aſſign- 
ment by them made. But vide contra, antea, 
& 2 Vent, 209, ya 6 

If a Tenant for Years aſſign his Leaſe to 
another, the Landlord may charge which of 
them he will; but if he once accept of the 
Rent from the Aſſignee, knowing of the Aſ- 

E 4 ſignment, 


104 De LAWS concerning Ch. 2. 


ſigument, he cannot afterwards bring an Ac- 
tion of Debt againſt the Leſſee for Rent due 
after the Aſſignment. | Hern's Law of Conv, 
P. 110, | | 5 
For, by Acceptance of Rent by the Leſſor i 
from the Aſſignee, the Privity of the Con- 
tract is determined, and the Action of Debt 
againſt the firſt Leſſee is gone. 1 Saund. 240, 
241. a 

But after ſuch Acceptance the Leſſor or his 
Aſſignee may maintain an Action of Covenant 
againſt the firſt Leſſee upon his Covenant for 
Payment of Rent. Idem 240. Vide 2 Sand, 
on 4 

A Leſſor may refuſe to accept of an Al- 
ſignee to be his Tenant at one Time, and yet 
may accept of him afterwards when he pleaſes, 

2 Saund. 282, And ſo may have his Elec- 
tion to ſue the Leſſee or his Aſſignee for the 
Rent; but after Acceptance from the Aſſignee 
it is otherwiſe, as above. | 

lk a Leſſor grant away the Reverſion after 
the Aſſignment of the Leſſee, in this Caſe the 
Grantee cannot have an Action of Debt againſt | 
the Lefſee for the Rent, becauſe there is no 
Privity between them. Poph. 55. - 

Ruled by Holt Chief Juſtice, that if A. 
poſſeſſed of .a Term for an hundred Years, 
grants the Land, Habendum for forty Years, 
to begin after his Death, it is a good new 
Leaſe, and a Man poſſeſſed of a Term for 

| twenty 
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twenty Years may grant the Land for nineteen 
Years, to commence after his Death, and it 
will be good for ſo many of the twenty Tears | 

as ſhall be unexpired at the Time of his Death... - 
Lord Raym. 737. 

It is noted, That a Reverſion of a Term is 
not aſſignable without Deed and W 2 
3 Lev. 155. 

By the Statute 4 G 5 An. for Amen ee 
of the Law, it is enacted, That all Grants 
« or Conveyances thereafter to be made, by 
« Fine or otherwiſe, of any Manors or Rents, 

« or of the Reverſion or Remainder of any 
% Meſſuages or Lands, ſhall be good and ef- 
« fectual to all Intents and Purpoſes, without 
« any Attornment of the Tenants of any ſuch 
« Manors, or of the Land out of which ſuch: 
« Rent ſhall be iſſuing, or of the particular 
« Tenants upon whoſe particular Eſtate any 
6 ſuch Reverſions or Remainders ſhall or may 
ebe expectant or depending, as if their At- 
„ tornment had been had and made. | 
Provided nevertheleſs, That no ſuch Te- 
« nant ſhall be prejudiced or damaged by Pay- 
« ment of any Rent to any ſuch Grantor or 
“ Conuſor, or by Breach of any Condition for 
Non: payment of Rent, before Notice ſnall 
Abe given to him of ſuch Grant by the Co- 
e nuſee or Grantee,” “? 

If a Leaſe for Years be made to a Man with- 
out any Conſideration, the Leſſee ſhall be ſeiſed 
to his own Uſe, Perkins 537. ; 
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If a Man make a Leaſe of Lands to an- 
2 and to his Heirs, for the Term of 
twenty | Years, intending that if the Leſſee 
die wichin the Term, that then his Heirs 
ſhould enjoy the Lands during the Term; in 
this Caſe his Intent is void; and if the Lal. 
ſee die, his Executors, and not his Heirs, 
mall enjoy the Term; for by the Law of the 
Land all Chattels ſhall go to the Executor, 
and not to the Heir. Do#, & Stud. J. 1. c. 
86. ' 
If a Man lets a Houſe with the Appurte- 
nances, no Land paſſes thereby; bur if it be 
wich all Lands thereunto belonging, here the 
Lands uſed with the Houſes do pals. Hern“ 
L. of Conv. p. 104. 

It a Man take a Leaſe of his own Land 

by Indenture, he is then concluded to ſay, 
That the Leſſor had nothing in the Land at 
the Time of the making of the ſaid Leaſe; 
but after the Leaſe is out, the Eſteppel is re- 
moved. Terms de Ley, Eioppel. Co. 1 Par. 
It. f. 43. 
If two Person be Joint-Tenants of a Leaſe 
for Years, and one bid the other go out of the 
Houſe, and he goeth ſo out, he that goeth out 
may have an Eſectione Firmæ againſt the other, 
as well as if ke had ecjected him out by 
Force. Beverlie's Caſe, 24 Car, Clayton's Rep. 
$623: 

One who had Power to leaſe for ten Yeats 


made a Leaſe for twenty; Decreed in * 
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that it was a good Leaſe for ten Years; Perry 
v. Bowen, 15 Car. 2. Chancery Caſes 1. p. 


23. | 
> Leaſe was made to one who aſſigned it 
to another, the Leſſor received the Rent of 
the Aſſignee which. became due in his Time, 
but had no particular Notice given him ef 
the Aſſignment: It was adjudged in this Cale, 
that no ſpecial Notice need be given by the 
Leſſee of the Aſſignment, but that the Ac- 
ceptance of the Rent of the Aſſignee was a 
ſufficient Notice, and he could not reſort to 
the firſt Leſſee for his Rent afterwards, Mich. 
11 Fac. B. R. Marſh and Brace's Caſe, 2 Bulſt. 
151. | 
Where one lets his Land for Life or Years in 
which are Coal-Mines that are open, the Leſſee 
may dig them; but the Leſſee eannot make 
new Mines where none are open before. 'Shep- 
berd's Abr. 1224. | | 
The Plaintiff married the Defendant Wal- 
lis (who was before married to another Wo- 
man); Wallis made a Leaſe of her Land, and 
received the Rent of the Tenants: The former 
Marriage being diſcovered, the Plaintiff brought 
an Indebitatus Aſſumpſit againſt Wallis for Money 
received to her Uſe, and had a Verdict: And 
the Court held, That Wallis being viſibly her 
Huſband, che Tenant was diſcharged ; at leaſt 
that the Recovery againſt Wallis in this Action 
would diſcharge the Tenant, Haſſer v. Walli, 
Hil. 6 Ame, B. R. 

Leaſe 
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Leaſe of a Houſe, ting two Rooms and 
a free Paſſage to them. The Leflee aſſigns, 
and the Aſſignee diſturbed the Leſſor in his 
Paſſage thereto ; whereupon the Leſſor brought 
his Action. Per Cur*: The Action lies; but 
if the Diſturbance had been in the Rooms ex- | 
cepted, no Action of Covenant would have 
Jain, for they were not demiſed; but where 
the Leſſee agrees to let the Leſſor have any 
Thing out of the demiſed Premifles, as a Way, 
Common, &c, Ina ſuch Caſe Covenant lies for 
the Diſturbance, Cole's Cafe, Hil. 3 V. & M 
B. R. Salk. 196. | 
Leſſee covenanted for him and his Aſſigns 
to rebuild and finiſh the Houſe within ſuch a 
Time, and after the Time expired, the Leſſee 
aſſigned over the Premiſſes, the Houſe not be- 
ing built and finiſhed, Per Hot, Chief Juſtice: 
The Covenant will not bind the Aſſignee, be- 
becauſe it was broke before the Aſſignment; ali- 
ter if it had been broke after, and the Leſſee 
had aſſigned before the Time expired. Greſcot 
vi. Green, Paſch. 12 V. 3. B. R. Salk. 199. 
Where a Leſſee for Years ſets up-any Thing 
for the Convenience of his Trade, ſuch as 
Stalls, Coppers, &c. he may remove them at 
any Time during his Term, and they are 
ſeiſable on a Fi. Fa. But what he does to 
compleat or beautify the Houſe, as laying of 
Hearths, ſetting up Chimney-Pieces, &c. he 
cannot remove them, neither can they be taken 
in 


Ch. 2. Landlowgand Tenants. ro 
in Execution. PooPs Caſe, Mich. 2 Anne, 
Salk. 368. If the Leſſee in the Room of Wooden 
or Stone Chimney- Pieces, &c. puts up Marble 
ones, he may remove them before the End of 
the Term, putting up ſuch. or as good as were: 
there before. | 


} 
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Of Payment of Rent; Acceptance and Ex- 

tinguiſhment thereof; Demands, Entries, 

Dates, Continuance, Limitations, and 
Determinations of Leaſes. 


T ought to be a principal Care of a Te- 

nant, above all Things, to provide his Rent 
at the Time of Payment, whereby he may 
avoid much Slavery and Knavery of cruel biting 
Landlords. 

Land may be let by the Year at ſo much 
as it is worth, and in the Pleading aver it to 
be worth ſo much. 2 Lord Raym. 1160. Ar- 
guendo. 

If a Tenant be to pay his Rent to his 
Landlord at our Lady- Day and Michaelmas, or 
within fourteen or fifteen Days after either of 
the ſaid Feaſts; in this Caſe he is not bound to 
pay his Rent until the laſt Day limited for Pay- 
ment, for that is the legal Day of Pay ment, 
and the other before voluntary. | 

And if there be a Clauſe, that if the Rent 
be behind by the Space of fifreen Days (more 
or leſs) after any of the ſaid Days of Pay- 


ment, then the Leaſe to be void; in this . 
S 


=_ 
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if the Time before limited be fifteen Days, then 


the Tenant ſhall have thirty Days after any of 
the ſaid Feaſts to ſave his Leaſe ; but if the 
Clauſe in the Leaſe be, That if the Rent be - 
behind for the Space of fifteen Days next after 
either of the faid Feaſt-Days of Payment, here 
the Tenant hath but fifreen-Days only allowed 
to him: And ſo the Diverſity is to be noted in 
this Caſe in the Words of a Leaſe, which with 
a very little and ſcarce obſervable Alteration 
makes ſo much Advantage for the Tenant. Co. 
10. lib. f. 227, Co. 1 Par. Inſt, f. 202. 
Hern's Law Conv. p. 23. ** 

Where there are ſpecial Days of Payment 
limited upon the Reddendum, the Rent ought 
to be computed according to the Reddendum, 
and not according to the Habendum : But where 
the Reſervation is general, as Half-yearly or 
Quarterly, and no ſpecial Days are mentioned, 
there the Half. year or Quarter muſt be com- 
puted according to the Habendum. 2 Lord 
Raym. 8206. Tomkins v. Pinſent. 

If a Man take a Leaſe for Years to pay his 
Rent at our Lady- Day and Michaelmas, or 
within fifteen Days after either of the ſaid 
Feaſts, and the Landlord die after either of the 
faid Feaſts, and before the fifteen Days be out, the 
Heir in this Cafe ſhall have the Rent then, for 
the firſt Day is but voluntary, and the legal Day 
of Payment is at the End of the fifteen! Days: 
And if the Tenant before that Day pay the 
Rent, ſuch Payment is voluntary, and not com- 

| pullory 3 
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: but if Payment be in the Morning 
| — Landlord die at Noon, it — J 
give Seilin: And though this Payment be w. 
luntary, yet it is ſatisfactory againſt the Heir, 
Hare and Savil's Caſe, M. 7 Fac. in C. B 
Bron. Rep. 2 Par. 273. Hern, p. 22, 
23. Ante T <1 
If a Tenant for Years be to pay his Rent at 
Michaelmas, and to perform other Covenant; 
and if he be bound in any Obligation to pu! 
his Rent preciſely at the Day, he muſt in this | 
Caſe ſeek out his Landlord to pay him; but if 
his Obligation be only to perform the Cove. 
nants in the Leaſe, he may then tender his | 
Rent upon the Land, (if no other Place be b 
Agreement appointed for the Payment — 
and it is ſufficienc, for the Payment is of the 
Nature of the Rent reſerved. ; Manly and 
mn oy Caſe, Paſch. 10 Fac. in C. B 

rownl, Rep. 2 Par. p. 276. Noy's Max. 
30 

Note; A Man is not bound to pay an An- 
nuity without an Acquittance z but a Rent- 
Service or Rent-Charge he is: And therefore 
in an Action of Debt brought againſt a Man 
for Rent due upon an Indenture of Demiſe of 
Lands, he may plead Payment without an 
Acquittance. Perk. Set. 780. Prat?, Reg. 


495. | 
Alſo, if he that hath Rent-Service or Rent- Þ 
Charge accepts the Rent due at the laſt oy | 
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and gives an Acquittance for it, all the Ar- 
rearages of Rent due before are hereby diſ- 
—_ Co. Lit. 373. 4. Hern“ Con. 40. 

Co. 6 
; Payment of Me before the Day appoint- 
ed, is in Law Payment at the Day. Pra. 
Reg. 495; 

See the late ACt for Anididdlndje: of the 
Laws concerning Payment of Money Into 
Court. 

When one is to pay Rent at a certain Day, 
he hath all that Day till Night to pay it;; 
but if it be a great Sum, he muſt then have 
it in Readineſs fo long before 'Sun-ſet, as they 
that are to receive it may ſee to tell it, for 
they are not bound to tel it by Candle. Tight. 


| See after. 


If a Parſon lets his Glebe- Locks toA Lay- 
man, the Tenant ſhall pay the *Parfon Tithe 
of that Land beſides the Rent for the Tithes | 
are of Common Right. 

If a Man let out by Deals a Stock of Cattle 
or other Goods, (as it is very uſual now-a-days, 
to leaſe out Silk Stocking-Frames to the Wea-- 
vers) and the Rent to be paid ar ſeveral Days z 
if the Rent in this Caſe be in Arrear, the Leſ- 
for cannot bring an Action againſt the Tenant 
or Occupier thereof until all the Days be ex- 
pired: In like Manner as it is in an Obligation 
with Condition for ſeveral Payments, becauſe 
theſe are Perſonal Contracts. But it is other 
wife in Caſe of a Leaſe for Years, which mY 


* 
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real Contract; for there the Landlord my 
have an Action of Debt, againſt the Tenan; Wl 
after every Day of Payment, if Default be 
made, or he may diſtrain at his Election. Ca. 
Inſt. 47 S 292. * 191 1 
If * be — Joint -Tenants, and they 

make a Leaſe for Years by Parol or Deed Poll, | 
and reſerve, Rent to one of them, this ſhall 
enure to them both: But if it be by Deed in- 
dented, it ſhall enure to him alone by Way of 
Concluſion. Co. 1 Par. Inſt. f. 47. Co. 81. 
V. 70) LIME . 

If an Heir let a Leaſe to a Tenant for Life, 

and reſerves a Rent, againſt whom the Mo- 

ther of the Heir recovers her Dower, and di- 

eth, the Tenant ſhall have the Land again for 

his Life, and the Rent is revived. Co. on Lt. 
If the Succeſſor of a Parſon or Vicar accept 
the Rent of a Leaſe for Years made by his Pre- 
deceſſors, yet this Acceptance is worth nothing, 
for the Leaſe. is void by Death; but of a Leaſe 
for Life it is otherwiſe, Pennant's Caſe, l. 3. 
But if a Biſhop accept the Rent upon a Leaſe 
for Years, he ſhall never avoid it; for it was 
but voidable only, and his Acceptance hath 
now confirmed it. 

If a Man hath Lands in the Right of bis 

Wife, and he and his Wife let theſe. Lands 


for Years, | reſerving a Rent, and ne, 
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the Huſband dies and ſhe before any Day of 
Payment takes another Huſband, who accepts 
the "Rove and dies, by this Acceptance the Leaſe 
is affirmed. - 

In like Manner, if a Man and his Wife let 

che Lands of his Wife for Years, rendering 
WF Rent, and the Huſband dies; if the Wife ac- 
cept the Rent it is a good Leaſe. Terms of the 
La, Acceptance. 
But if a Tenant for Life leaſe Lands for 
8 Years and dies, the Leaſe is void, and the Rent 
which is reſerved upon the Leaſe is determined. 
And although he in Remainder do accept the 
Rent, yet his Acceptance will not make it good: 
for when it is once void by Death, no Accep- 
tance after will make it good. 

So likewiſe if a Tenant in Dower leaſe for 
Years and die, the Leaſe is void, and Ac- 
ceptance of the Rent by the Heir nme 
it good again. 

A Leaſe for Years mop be Guis fir a 
Time, or upon Condition, or for a Piece of the 
Land; but if it be a Frank-Tenement, it ſhall 
enure to the Whole abſolutely. "_ 3 

' Obſerve this Düben deren a Leaſe — 
Life and a Leaſe for Years: In Caſe of a Leaſe 
for Life, though the Concluſion of the Condi- 
tion be, That it will be void, yet Acceptance 
of the Rent due after the Breach doth affirm it, 
and make it good again. Pennant's _—_ 20 
El. Co. 3 lib. 

1 
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If a Parſon let a Leaſe for Years of his Glebe. 
Land, if it be confirmed by Patron and Ordi. 
nary, it ſhall * the Succeſſor, or elſe not, 
Coke Inſt. f. 30 1 

If a Leak. = made to a Man for the Tem 3 

of another Man's Life, and afterwards the Le(- | 
for only of his meer Motion confirmeth the | 
Land to his Leſſee for Term of his own Life, 
the Remainder over in Fee; this is a good Re- 
mainder in the Law. Dolf. and Stud. 1. 2. q 
20. f. 93. 
It a Man lets Lands for Life or Years, reſerv- 
ing Rent, and do enter into any Part thereof 
and take the Profit, the whole Rent is thereby 
_ extinguiſhed, and ſhall'be ſuſpended during his 
holding thereof. Leonard”s Rep. 110. God- 
dard's Caſe, Mich. 34 El. C. B. Owen's Rey. 
f-10. Ferns L. Conv, p. 118. 

In what Caſe there ſhall be a Revivor of Rent, 
and i in what not, vide Lit. Rep. 88. 

In what Caſe there ſhall be a Suſpenſion of 
Rent, Ibid. Vide Lord Raym. 369, 2 Lord 
Raym. 1477. 

Where there ſhall be no Apportionment of 
Rent, Id. 61. And how the Word . 
or yearly, ſhall be taken. 

Mot, That where two Cloſes are in the 
fame Poſſeſſion, the Duty of Fencing is extin- 
guiſhed, and: ſhall not revive, though the Cloſes 
come after into feveral Hands. 1 Vent. 97. Deer 
2 Poph. 172. 1 Cro. Baber and Bereman's 


H. Debt 
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Debt does not lie for a Rent reſerved on a 
Leaſe for Life upon 32 H. 8. c. 37. without 
ſhewing that the Eſtate i is determined. 2 Lord 
Raym. 1056, « 

If a Leſſee aſſigns over his Toa, ba 
Rent, it will be extinguiſhed by releaſing all De- 
mands. I Vent, 314. 4 Med. 99. 

But it was ſaid, That a Rent incident to a 
Reverſion would not-be barred by ſuch Releaſe, 
1 Vent. 314, 1 Sid. 141. | 

Alſo it is ſaid, That a Man cannot releaſe 
a Debt by his Will. 1 Tent. 39. 

Note, That where a Fine is levied to a Leſ- 
ſee for Years, with an Intent that he ſhould ſuf- 
fer a Recovery, bis Term is nat drowned, 
1 Vent. 195. | 

But if Tenant for Life, with Power to make 
a Jointure, ſuffers a Recovery, the Power is 
extinguiſhed, Id. 226. 

If the Tenant come to the Landlord at any 
Place upon the Ground at the Day of Pay- 
ment, and tender his Rent to the Lind, it 
is good enough, and ſhall ſave the Condition ; 
and the Landlord is bound to receive it, al- 
though it were not at the moſt potorious Place, 
nor laſt Inſtant of the Day; for he may tender 
his Rent at any Time of the Day, although 
the laſt Inſtant be the legal Time of Payment. 
Co, 1 Par. Inſt, f. 202. 

But obſerve, by the Way, That a Tender 
of Rent muſt be of the whole Rent, with- 
out Deduction of Taxes or Aſſeſſments, or any 

other 
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other Charges ; for Stoppage is no Payment in 
the Law. Trin. 23 Car. in B. R. Pratt. Reg. 
N But Note, That by the late Acts for grant- 
Aids by Land- Tax, Sc. the Tenant is a n 
L to deduct the Land -Tax, and tender n 
the Remainder, and this by the Courts in 
Weſtminſter is held to be a good Tender. | 
If a Man lets Lands by Leaſe for Years to 
another, reſerving Rent of the Lands to be 
paid at Michaelmas and our Lady-Day, or 
within fifteen Days after, and for Default of 
Payment to re-enter ; in this Caſe it is ſuf. 
ficient and lawful for the Tenant to tender his 
Rent the laſt Hour of the laſt Day, if the Mo. 
ney can be told in that Time before it be dark; 
ſo it is ſufficient for the Landlord to de- 
mand it the ſame Hour. Co. 1 Par, Inſt. f. 
202. : 4h 
Although the Time of Sun-ſetting is the 
Time appointed by the Law to demand Rent, 
to take Advantage of a Condition of Re- 
entry, and of tendering. Rent to ſave a Re- 
entry, and of tendering Rent to fave a For- 
feiture, yet it is not due till Midnight; for 
a Man demands till Sun- ſet, yet if after Sun- 
ſet, and before Midnight he dies, his Heirs 
ſhall have the Rent, and not the Execntors ; 
which proves the Rent is not due until the laſt 
Minute of the Natural Day. Vide 1 Saund. 


n f | 
$1383 .vz; * 15 A Man 


9 makes a L 


a reſerved to the Leſſor and his Heirs. 
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A Man ſeiſed in Fee ought to, reſerve the 
Rent upon a Leaſe to himſelf and his Heirs 3 
for 43 it 7 if a Man ſeiſed in Fee 
for Years, reſerving Rent to 
himſelf and his Aſſigns, this Rent is extinct 
after the Leſſor's Death, becauſe it was not 


Leaſe by a Tenant in Fee, and Rent reſerved 
to the Leffor. his Executors, Adminiſtrators 
and Aſſigns, the Words Executors and Almini- 


ralors are void. 1 Vent. 162. 


So if a Man ſeiſed in Fee leaſe one Acre of 
Land, reſerving 105. Rent to him and his 
Heirs; and allo leaſe another Acre, reſerving, 
other 103. Rent to himſelf, without faying. 
ſand to his Heirs] che Heir ſhall not have the 
laſt Rent, but it is extinct by the Death of * 


Leſſor. 2 Saund. 268, 269. 


But if one ſeiſed in 5 ee reſerves a Rent u 
a Leaſe for Years durante Termino t the 7 dr. 
his Executors, Hdminiftrators and ſe &ns, and 


not to his Heirs; yet by a Grant of ths Rever-. 


fon from the Leffor, the Rent is well transfer- 
red to the Aſſignee ; and in ſuch Caſe the Rent 
being transferred to the Aſſignee, the Law 
transfers alſo to him the Covenadt of the Leſſee 
for the Payment o of it as incident to the Rent. 
2 Saund. 369. 
Vide the Cale of Sathourrel verſus Frogat,. 
2 Lev. 13. Where the Rent was reſerved to 
him, his Executors and Aſſigns, the Heir, 
brought an RO and upon A Demurrer it 
was 
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was argued ſor the Defendant, That the Rent 
determined by the Death of the Leſſor: Bu] 
the Chief Juſtice ſaid, that the Rent being 
reſerved to him, his Executors and Aſſign | 
would continue and go to the Heir, for the 
apparent Intent that it ſhould endure after his | 
Death, otherwiſe it could not go to the Execy. | 
tors, and that without the durante Termins. 
But that it is otherwiſe where the Rent is reſerv. 
ed to him, or to him or his Aſſignes; and af- 
ter ſeveral Arguments, Judgment was gi ven fo 
the Plaintiff, _ 
Now if a Man makes'a Leaſe for Year, 
reſerving Rent generally, and does not ſay to 
whom, the Law will make Conſtruction, that 
it ſhall be paid during the Time, to them 
who have the Reverſion, and to whom from 
Time to Time it ſhall appertain. 2 Saund. F 
369, Nee | 
Where a Father is ſeiſed in Fee, if he and 
his Son and Heir apparent, by Indenture make 
a Leaſe for, Years, to commence upon the 
Death of the Father, rendering Rent to the Son 
by Name, although the Son be Heir to his Fa- 
ther, he cannot have this Rent as Heir, becauſe 
the Rent was not reſerved to the Heir; and he 
cannot have it by the Reſervation of the Leaſe, 
becauſe he was a Stranger to the Land, and had 
nothing in it at the Time of the Leaſe made. 
CSS TS. 
If the Leſſor, ſeiſed of a Reverſion in Fee, 
demiſe the Reyerſion expectant upon an Eſtate 


for 
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for Years to a Stranger for Life; reſerving 
Rent when the Reverſion ſhall happen ; in 
ſuch Caſe he ſhalt have no Rent during the 


Continuance of the Term for Years, for a Reſer- 


vation of Rent ſhall be conſtrued moſt ſtrongly 
againſt the Leſſor himſelf. 2 Sund. 168, 159. 
If a Leaſe be made with this Proviſo, That 


in Caſe of Non - payment the Landlord to re- 


enter; here, if the Landlord diſtrain, he may 
not re-enter, but he may accept of the Rent, 
and yet re-enter z but if he do receive the next 


Rent again, then he cannot re-enter, for that 
eſtabliſneth the Leaſe. Entry into an Acre of 
Land in the Name of the whole, is a goed- 


Entry, if the Land do all lie in one County. 
1 Par. Inf. 211. 


In a Leaſe for Years, if the Leſſee covenant, - 


That if he or his Executors or Aſſigns do alien, 


that then the Leſſor ſhall re-enter, and after- 


wards he makes his Wife Executrix, and dies, 


and the Widow marries again, and her ſecond 


Hutband aliens; in this Caſe the Leſſor may 


re-enter, becauſe the ſecond Huſband is Al- 


ſignee in the Law. | hs 


If a Man make a Leaſe for Term of Years,” 
yielding to him and to his Heirs à certain 
Rent, upon Condition, That if the Rent be 
behind and unpaid by the Space of forty Days 
after any of the Days of Payment, that then 
it ſhall be lawful to the Leſſor and his Heirs to 
re-enter : And after the Rent is behind fort) 
Days, and is * by the Leſſor, and is 


noc 


*%® 
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not paid, the Leſſor dieth, and his Heir en- 
ters; in this Caſe his Entry is lawſul ; bur if 
the Leſſor had died after the Feaſt. Day, and 
before the fortieth Day, ſo that he had not de- 
manded the Rent, 'and his Heir had demand- 
ed the Rent at the fortieth Day, and for Non- 
ayment he te- enters; in this Caſe his Re-entry 
is not-lawful.. Dott, and Stud. l. 1. c. 20. f. 35. 
If a Leaſe be made to H. for one and forty 
Years, if he live ſo long; and if he die within 
the aforeſaid Term, that then the Wife of the 
aforeſaid H. ſhall have it for the Reſidue of the 
ſaid Years, this Limitation is void; for if H. 
die the Term ends, and his Wife ſhall have 
nothing in it. Der 254. | 
If a Man lets all his Meadow in D. containing 
ten Acres, if there be twenty Acres of it, all 
paſſes in this Caſe. Dyer, f. 80. 1 
If Leſſee for Years make a Feoffment, the 
I effor being upon the Land when Livery was 
made, this is a good Feoftment, the Law ad- 
Judging the Leſſee in Poſſeſſion, and Livery 
ought always to be given of the Poſſeſſion, and 
therefore he that hath the Poſſeſſion muſt 
make the Livery, But if the Leſſor makes 
the Livery himſelf, the Leſſee being upon the 
Land, this Livery is void, becauſe the Leſſor 
cannot give Poſſeſſion when the Leſſee is there. 
Cro. Eliz, 321, 322. 
Jr is ſaid, one may give Au hority by Parol 
{er Word of Mouth) unto another to take Li- 
i or Seiſin of Lands for him, and * 
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ſuch Livery and Seiſin be taken accordingly, it 
is good. Pratt, Reg. 398. 

lf a Deed of Feoffment be made of Land, 
Habendum @ die dalus, and the next Day after 
the Date of the Deed the Feoffee give Livery and 
Seiſin of his Land, this is a good Livery and Sei- 
ſin ; but that if this Livery and Seiſin were 
made by Attorney, it is ſaid it will operate no- 
thing. Vide Hob. 314. Pratt. Reg. 398. 

A Thing that is to take Effect 4 "die dar 
is not tot _ Effect until the next Day after 
the Deed bears Date; but where it is Habendum 
a dat', or a Confectione Indenture, there it com- 
menceth preſently. Pract. Reg. 398. 

Ejectione firme of a Leaſe made by Smith, 
a Prebend; to Bale (che Deſendant) z upon a 
Special Verdict, the Caſe was, The ſaid Pre- 
bend was aſually let with the Exception, of 
all Crabtrees, and ſuch like Trees, —— i 
Rent 17 l. per Ann. Upon 8 Auguſt 6 Jac. the 
Prebend-made a Leaſe of the ſaid Prebendhip, 
omitting the Exception, Habendum d die con- 
fectionis, for three Lives, rendering the antient 
Rent, and made Livery. 9 Sept. 6 Zac. and 
whether this was a good Leaſe to bind the 
Succeſſor by the Statutes of 13 Eliz. and 32 
Hen. 8. was the Queſtion, Firſt, whether this 
Leaſe Habendum 4 die confectionis, and Livery 
made after, be good or not? Reſolyed, that it 
was; for the Livery being made after the | 
Day, not working futurely, was good enough, 
Set whether _ Exception of the — 

2 ing 


being in all former Leaſes, and omitted in 
this Leaſe, makes it void Reſolved, that it 
was void; for there being more let than there 
was antiently, the Trees, and the Profits of 
the Trees, and the Soil itſelf, is excepted by 
this Exception, fo as every Succeſſor cannot 
have the Benefit of Boughs and Fruits -yearly 
renewing; and the Soil itſelt, whereupon they 
grow, is excepted. But by this new Leaſe the 
rees and Profits are let, and the Soil itſelf ; 
and fo more being let than antiently, it is not 
within the Stat. 32 H. 8. and it is void by the 
Stat. of 13 Elia. for it is not the antient Rent, 
where there be more Jet than was before: 
Wherefore it was adjudged for the Plaintiff. 
Hil.'t5 Jas. 1. Smith v. Bale, Cro. Fac. 458. 
IF a Man make a Leaſe for Years, and af. 
terwards make a Deed of Feoffment, and de- 
livers Seiſin, if the Leſſee be upon Part of the 
Pretniſſes, and neither know nor aſſent to it, 
yet the Livery is void; for though the Leſſor 
hath-the Freehold and Iahetitance in him, yet 
the Poſſeſſion is in the Leſſee; but if the Leſſee 
beablent, and hath neither Wife, Children or Ser- 
vants (though he hath Cattle) upon the Ground,” 
the Livery ſhall be good: 1 Par. Inft. f. 48. 
Ifa Leaſe be made to hold from the Day of 
the making, or from the Day of the Ble er | 
from the Date, the Leaſe wal begin the Day 
af ex ir is delivered. | 
A Leaſe beginning from benceforel” ſhalt 


be cccunted from the Dayof the ny l 
| | and 
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and from the making ſhall be tuken inclaſive 
from the Day of the making. The Day r 
the Delivery muſt be taken incluſtve, and 8 che 
firſt Day of the Term. If from the Day of the 
Date, or Day of the making, then the Day of 
the Delivery ſhall be excluſive; a if 'frome 
the Date, and it is delivered the ſame Day. 
14 Eliz. Dyer 30). le ede eee 
If the Habendum of a Leaſe be for a Term of 
one and twenty Years, without mentioning 
when it ſhall begin, it ſhall then begin from 
the Delivery. So if an Indenture of Leaſe 
bear Date upon Days impoſſible,” as Feb. 30. 
or March 40. there being no ſuch Days in 
our Account; in this Caſe, if the Term be 
limited to begin from the Date, it ſhall take 
Effect and Beginning from the Delivery, as 
if there had been no Date at all. Co. 1 Par. 
Inſt. f. 6. Co. Lit. $6. Hern L. Con. 1 5, 131. 
Vide 1 Neut. Rep. 137. That a Ceaſe with- 
out any Date ſpeciſied, or an impoſſible Date, 
as from 40 Scpiemb. ſhall commence preſently. 
So a Leaſe made to begin from the End of 
the Leaſe miſrecited, (hall commence preſent- 
ly. + Yen. 83. 1 Lev. Nep. 234. 
A Prebendary made -a Leaſe for Liſe to 
hold from the Dare, and Livery made the fame 
Day; it was objected, that it ought t6 com- 
mence from the Day of the Date, and ſo Li- 
very given the fame Day was void: Bur the 
Court at length held it good, and gave Judg- 
ment for the Defendant. „e eee ed 
* F 3 A Leaſe 


126 The LAWS concerning Ch. 3. 
A Leaſe is made to commence after the 
Death of J. S. his Son, without Iſſue; J. S. 
hath Iſſue and dies, and then the Iſſue dies 
without Iſſue, the Leaſe commences; for Iſſue 
being a Word collective, whenever the * 
fails the Term commences. 

I Lands deſcend io an Heir, he may wake 
2 Leaſe thereof before his Entry into the fame, 
If a Man makes a Leaſe to-day to one for 
ten Years, and to-morrow makes | another 
Leafe of the ſame Lands to another Perſon 
for twenty, Years, this ſecond Leaſe ſhall be 
good after the farſt is expired, for ſo many Years 
as remain therein to come. Nye Max. p. 67. 
lf a Man makes a Leaſe to another for 
one and twenty Years, and after another 
Leaſe to commence from the End and Ex- 
piration of the ſaid Term of Years, and after 
the firſt Leaſe is ſurrendered; in this Caſe the 
fecond Leaſe ſhall commence preſently _ 
the Surrender. Co. 1 Par. Inft. f. 44. 

But if it had been made to commence 
che End of the ſaid one and twenty Years, there, 
though there had been a Surrender, yet it 
ſhould not have commenced till the Term had 
been out; ſo that by this you may obſerve, the 
Law puts a. Diſtinction between à T e of 
Years and a Time of Vears. 1 

And by 3 Lev. 284. an Eſtate veſts came 
diately after a Surrender made, before Accep- 
tance or Agreement; but dat it n by Re- 
_ afterwards. 7 FIR ; 

n 
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And fo by 2 Vent. 199. noted, that it was 
ſaid, That no Surrender of an Eſtate can be 
perfect without Acceptance by the Surrendrec, 
Thompſon v. Leach. 

But that Judgment was afterwards 8 | 
in Parliament; fo that it appears that a Sur- 
render deveſteth the Eſtate immediately befors 
expreſs Aſſent of the Surrendree, Idem 20 

A Leaſe made to-commence after the End 
of another, and there 1 1s none, it ſhall commence 
preſently, 

If a Man lets Land to another; to hold 
till the Leſſee hath levied twenty Pounds; 
this is a good Leaſe, nen the In- 
certainty. 

Bracton faith, That every Leafe muſt have 
a certain Beginning and Endings Dia id cer- 
tum oft quod certum reudi poteß. Yet you fee by 
the Cafe before, this Rule is contradicted, fo 
that it holds not always, although in the Ge- 
nerality it doth, 

For if a Man make a Leaſe to inthe? for 10 
many Years as J. S. ſhall name, although this be 
uncertain at the Beginning, yet when J. §. hath 
named the Tears, it is then good for lo a 
Years as he names. 

So likewiſe, if A. be ſeiſed of Lands i in Ree 
and do grant to- B. that when he pays him 
twenty Shillings, that then from that Time he: 
ſhall have and occupy the Land for one and. 
twenty Years, and after B. pays unto A. the 
twenty Shillings, this is a good Tm for one 

| F4 and 
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and twenty Years from that Time. Co. 6. . 
fo. 34s 38. Co. 1 Par. Inft. fo. 45. 

If a Parſon make a Leaſe of his Glebe for 
fo many Years as he ſhall be Parſon there, this 
is void, becauſe of the Uncertainty thereof; 
for the Parſon's Time there terminates with 
his Life, than which nothing is more uncertain. 

If a Leaſe be made for one hundred Years, 
if A. and B. live fo long, in this Caſe, if either 
of them die; the Leaſe is ended. 

If an Infant, who is ſeiſed of Lands in 

Socage, make a Leaſe at his Age of fifteen 
Years, this is good, and ſhall bind him. Co. 
1 Par. Inſt. f. 45. 
Ik a Tenant in Fee marry a Wife, and make 
2 Leaſe of his Lands for Years, and after die, 
and the Wife is thereof endowed, here ſhe 
ſtall avoid the Leaſe ; but after her Death it 
Mall be in Force again againſt the Heir. 
Ca. 1 Pur. Huſt. ful. 46. This is meant of a 
beneficial Leaſe, not of common Leaſes or 
Rack Rent, Sc. 

If a Man have a Term of Years in the 
Right of his Wife, if ſhe die, ic remains to 
him; but if. ſhe furvive him, it remains to her, 
and not to his Executors, without he diſpoſe of 
it in his Life-time. Co. J. 8. F. 49. 

If a Man licenſe another to enter and occu- 
pr bis Lad, this is a good Leaſe for Years in 

Brownl. 2 Part, p. 250. 
A Leaſe for Years, although it be never ſo 


long, cannot be * becauſe it is a * 
te 
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tel, which cannot be turned into an Inheritance. 
Style Pra. Re. þ. 

0 a Man ſeiſed in Nee. Simple de let a Leaſe to 
another, to have and to hold the fate Lands 
for Term of Life, and do not mention whoſe- 
Life, it ſhall be taken for the Leſſee's Life, 
becauſe the Act of every one hall be taken 
moſt ſtrongly againſt himſelf. 

But if a Tenant in Tail let ſuch a Leile 
without ng whoſe Life, it ſhall be taken 
for the Life of the Leſſor, becauſe the Impli- 
cation otherwiſe would make Tenant in Tail a. 
wron 

If 1 oint-Tenant make a Leaſe for Yeah: 
of his Fart, though the Leſſee hever had Poſ- 
ſeffion,' or though it be to begin at a Day to 
come, and the Joint-Tenant that made it de 
before the Day, yet the Survivor ſhall be bound 
by the Leaſe, for the Leſſee bath a preſent 

Intereſt. Co, 1 Par. Inſt. f. 18%. . 

If two take a Leaſe for their Lives, and lake 
Partition, either of them dying, his Part im- 
mediately reverts to the Leſſor. 

If there be two Foine-Tehant for Life, and 
one of them makes a Leaſe for eighty Yea 
to W after his Death, and after dies, thi 
Leafe is good againſt the Sutvivor.  Golddb, 
Rep. 189. 

If a Leaſe be made to the Huſbaud and 
the Wife, yielding a greater Rent than the 
Land is worth, if the Huſband die, the Wife 
after the Huſband's 1 refuſe the Leaſe, 

5 to 
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to ſave her from the Payment of the Rent: 
But if the Huſband over-live the Wife, and 
then make his Executors, and dies, if they 
have Aſſeis, that is, if they have Goods ſuffi, 
cient of their Teſtator to pay the Rent, they 
cannot refuſe it: But if they have no Goods 
ſufficient of their Teſtator to pay the Rent to 
the End of the Term, if they relinquiſh th 
Occupation, they may by ſpecial Pleading diſ- 
charge themſelves of the Rent and the Leaſe, 
- Doe. and Stud. J. 2. c. 33. par 
If a Man makes a Leaſe for Years, and af- 
terwards the Leſſor enters upon the Land let 
before the Term is expired of determined, and 
doth make a Leaſe of theſe Lands to another; 
this ſecond Leaſe, it is ſaid, is a good Leaſe 
üntil the firſt Leſſee doth re-enter, and then 
the firſt Leaſe is revived, and the firſt Leſſee 
is again in Poſſeſſion by Virtue of the firſt 
Leaſe. Prad. Reg. 4. 
Where a Leaſe for Years is made by the 
Words, Demiſe, Grant, and to Farm ler, the 
Leſſee is not in Poſſeſſion fo as to bring Treſ- 
paſs, &c. until an actual Entry. But where 
the Words, Bargain and Sell, (for a Conſide- 
ration of Money) are in, although but for a 
Shilling, the Party is in Poſſeſſion preſently 
upon executing the Deed fo as to bring Treſ- 
pals, . Cc. bid. | 
I I Her Lands in which are Mines or Trees, 
J cannot enter to take the Trees or Mines, but 
| th. Wh am 
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am a Treſpaſſer, unleſs I do reſerve ſuch a Pri- 
vilege to myſelf when I let the Lands. 5 

But if a Leſſor do come upon the Ground 
leaſed, he is no Treſpaſſer, for it ſhall be in- 
tended that he came to ſee if Waſte were 
done. 

It is noted, That if a Man opens a Mines in 
his own Land, he may dig and follow the Vein 
under another Man' „ tound; but if the Owner 
dig there alſo, he may ſtop his further Progteſs. 
2 Vent. 342. + 

Concerning Leaſes and Grants, made of the 
Duchy of Cornmwal,. vide Stat. 6 Anne, c. 25. 

If a Tenant for Years happen by any Caſu- 
alty to loſe his Leaſe, yet he ſhall not Joſe his 
Term in the Lands let by ſuch Leaſe which is 
loſt, if it can be proved that there was ſuch a 
Term let to him by Indenture, and that it is not 
determined, 

Where by an Order confirmed by Act of 
Parliament, That an Indenture ſhall. be vacated 
and cancelled, it is not intended that the Inden- 
ture ſhall be void ipſo fatto, but that it ſhall 
be made void by cancelling of it, -and until the 
Cancelling the Eſtate granted-by the Indenture 
continues. 1 Saund. 201, 

An inſenſible Clauſe does not make the Re- 
fidue of a Deed vicious, which is ſenſible of ic 
lelf. 1 Saund. Rep. 320. : 
All Feoffments, Gifts, Grants. and. Leaſes 
made by Dureſs of Impriſonment are voidable,. 


and that not only by the Parties themſelves, 
but 
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but by their Heirs, and thoſe who have their 
Efates, Pert. Ses. 16. Co. on Lit. . 
253. 5. 

If a "RE «do is unlearneq, and cannot 
read, be bound to ſeal a Leaſe, Bond or other 
Writing to another; in this Caſe he need not 
do it, without there be ſome there to read them 
to him, if he requeſt ir, and in ſuch Language 
as he underſtands :. And if it be read amiſs to 
him, or declared contrary to what it is, fo as 
the illiterate Man is thereby deceived; as a 
Bond of twenty Pounds is read as of rwenty | 
Shillings, or a Feoffment of two Acres is read 
as of one; in ſuch Cafe he may very well 
plead, that it is not his Deed 3 but if he re- 
queſt tot to have the Writing read, though it 
be contrary to his Intent and Meaning, yet it 
ſhall bind him, if he ſeal and deliver it, for it 
was his Folly that he did not deſire to have it 
read. Co. 2 Rep: f. 3, Cc. 

- Where one makes a Leaſe, rendering Rent 
to be paid at a Place off from the Land, a 
Demand on the Land is not ſufficient, but it 
muft be made at the Place appointed. Trin. 
5 Jac. C. B. Veniriis and Farmer's Caſe, 
1 Brownl. 96. 

The Demand ought to be at the Setting of 
the Sun on the Day of Payment, and at the 
molt notorious Place. Paſeh. 3 Jac. C. B. 


The Dean and Chapter of Chicheſter's Caſe, 
1 1 Brown. 12 8. | 1 
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If the Leſſor would take Advantage of a 
als Fan e r Non. payment of Rent, he or the 
Perſon powers to demand it for 
muſt take . not to demand a Penüy more 
or leſs than is due, and muſt ſhew the Cer- 

tainty of his Rent, and when it was due, of 
the Demand is not good, and no Re- entry ſhall 
be given unleſs the Demand be preciſely. and 
 ftritly followed. * 37 Els. C. B. Fa. 
liton . Winſor, Leon. 35. 9 

Where a Leaſe is made of Lands at Witt, 
rendering Rent, the Leffee cannot determine 
his Will two or three Days before the Rent 
is payable, and fo defraud the Leſſor of his 
Rent, any more than the Law will allow the 
Leſſor to determine his Will, after the Lands 
are ſown ; but as the one hall have the Em- 
dlements, the other ſhall have his Rent: 80 
that the Leſſee cannot determine his Will. 
at the Rent- Day, unleſs. he pays Rent until 
the next Day of Payment after His Departure. 
1 Siderfin 369. 

Where a Tenant is held by Force out of 
his Farm or Tenemenc by Soldiers in Time of 
a Rebellion, a Court o Oy, cannot re- 
lieve him, but he muſt pay his Rent: 80 


where. his Grounds are overflowed that he cat 
receive no Profit by them, he muſt pay his 
Rent notwithſtanding, nor can he be relieved _ 

in Equity. Sir Jobn Harriſon againſt The Lord 
North, Paſch. 19 Car. 2. Chan. Caſes, 1 Patt, 


P. 83. 


A 
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A Leaſe was made with a. Condition of 
Re- entry for Non- payment of Rent; the 
| Leſſee paid his Rent to the Leſſor, who 
accepted it and put it up; but afterwards 
finding bad Money amongſt it, he refuſed 
to carry it away, and entered for the Con- 

dition broken. It was adjudged that this En- 
try was unlawful, for his having once accept- 
I the Rent, bars him from taking any Ad- 
vantage. Wade's Caſe, Trin. 43 Eliz. C. B. 
Rot. 406. 3 | 
If a Leaſe be made upon Condition that 


the Leſſee ſhall do no Waſte, and he does 


commit Waſte, if the Leſſor afterwards ac- 
cepts the Rent, he cannot enter; but if the 
Condition had been, if he committed Waſte, 
that then his Eſtate ſhould ceaſe, there no Ac- 
ceptance of the Rent could make the Leaſe 
good. Mich. 29 Eliz. B. R. Gadb. 47, 
Covenant for Rent was brought againſt the 
Aſſignee of a Term, for Rent due after the 
Aſſignee had aſſigned that Term over to an- 
other, he not having given the Leſſor any No. 
tice of his Aſſignment; and reſelved by the 
whole Court, That Notice was not neceſſary. 
Pitcher v. Tovey, Mich. 3 W. & M. B. R. 
Sbotw. 340. | 
A Leaſe was made of Lands in Ireland, with 
a Covenant for Payment of the Rent in Lon- 
don: And it was refolved, That an Action of 
Covenant cannot be brought in * for 
Tg | | ent 
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Rent reſerved on a Leaſe of Lands in Trelang. 
Barker. v. Dene, Blk, 2 V. & * _— 
Show. 191. | Sa/k, 80. 

The Words 7ielding and Paying ar are an 65 
preſs Fb for Payment of Rent. 1 Sig. 

266, 

In Debe for Rent upon a Leaſe at Will, the 
Plaintiff muſt ſhew the Defendant occupied 
the Premiſſes; for the Rent is due only in 
Reſpe& of the Occupation, and therefore it 
mult appear to the Court when the Leſſee en- 
tered, and how long he occupied > But in 
Debt for -Rent upon a Leaſe for Years, the 
Plaintiff need not ſet forth any Entry or Oc- - 
cupation; for if the Defendant neither enters 
nor occupies, he muſt pay the Rent, it being 
due by the Leaſe or Contract, and not by the 
Occupation. Bellafis v. Burbrick, Mich. 8 V. 
3. C. B. Salk. 209. 

In Ejectment, on a Condition of Re. entry 
for Non-· payment of Rent, the Confeſſion of 
Leaſe, Entry and Oufter is ſufficient, and Proof 
of actual Entry and Ouſter is not neceſſary. 
Little v, Heaton, Salk. 259. 

Covenant on Indenture for Non-payment 
of Rent; the Plaintiff declares that he was 
ſeiſed of Tithes, and by Indenture demiſed 
them to the Defendant, rendering Rent, and 
the Defendant covenanted to pay it, and he 
aligned his Breach in Non- payment of fo 
much; and the Defendant pleaded Eviction. 

The 
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The Plaintiff demurred. Judginent. for De. 
fendant, becauſe. it ii a Rent, and the Evie. 
tion is a Suſpenſion of ir, and therefore x 


1 * Lord Rm. -77, Dalften „ 
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CHAP. IV. | 

Of Corn ſown, who ſhall have the Crop. 
„ Eftevers, and Trees blown down. 
Of Diftreſſes ; what Things may be di- 
trained, and how uſed : Who may take 
a Diſtreſs; for what Cauſe, when, and 


re. d 7 


T is an uſual Saying, and generally received 
] Opinion, that he that ſows muſt reap: But 
as there is no general Rule without ſome Exe 
ception, ſo this holds not always, that he that 
ſows ſhall reap. * „ 
But touching the Sowing of Corn, if the 
Tenant be outed, or his Term ends before it 
be ripe, who ſhall have the Corn I have al- 
ready ſet down in the firſt C under the 
Title of Tenant at Will : For if a Tenant at 
Will ſow his Land, and the Landlord put him 
out before the Corn be ripe, he ſhall have 
Liberty to reap and carry away his Corn, be- 


. cauſe he knew not when his Landiord would 


put him out. RR: n 
But it is contrary with a Tenant who hath 
a Leaſe for Years ; for if his Leaſe be out be- 
fore the Corn be ripe, his Landlord ſhall have 


it, becauſe he knew the End of his Leaſe :- 
Where- 
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Wherefore if he ſowed, it is in his own Wrong, 
unleſs there be a Covenant in his Leaſe between 
the Leſſor and him, that he ſhall have his Way. 


going Crop. Vide antea. 
If Leſſee for Years at the End of his Term 


leaves Corn upon his Land, the Leſſor cannot 


put in his Cattle to eat it. Lord Raym. 189. 
arguendo. This muſt be underſtood "of Corn 
heres © =o” 

But if a Tenant at Will-ſet Roots, or ſow 
Hemp or Flax, or any Thing that brings in 
any yearly Profit; if after the planting"he 
Leſſor out him, or if the Leſſor die, yet the 
Tenant. or his Executors ſhall have the Crop 
But it is otherwiſe if he plant young Fruit 
Trees, or other young Trees, as Oaks, Aſhes 
or Elms, or ſow the Ground with Acorns; in 
this Caſe, if the Leſſor out him, he ſhall have 
none of theſe, becauſe thefe yield no yearly 
Profit at preſent. iT > 

Where an Action lies againſt ſuch as hinder 
taking away his Emblements,as Corn growing, 
Graſs, Fruit of Trees, Hemp, Flax, Sc. Co. 
Lit. 56. Keilw. 123, 160. 

17 a Tenant for Life ſoweth the Ground, 
and die before the Crop be ripe, his Executors 
ſhall have it, and fo they ſhall have Graſs if it 
be cut but if it be «nmown, they ſhall not 
have it, for that is Part of che dankee un- 
* it be rod, 
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Every Tenant that hath an Eſtate incertain, 
ſhall have the Corn ſown by him, though he 
be outed before it be ripe. 

If the Leſſee ſow the Land, and then ſur- 
render his Term, the Leſſor, or he to whom 
the Surrender is made, ſhall have the Corn; 
ſo if a Man enter for Condition broken, he 
ſhall have the Corn, and not he that ſoweth 
the Corn, for his Entry over-reacheth © the 
Eſtate of the other. Godb. Rep. 189, Becauſe 
it is either by the Party's own Act or Misfea- 
ance, | 

If a Leſſee for Years ſow the Land! and id 
commits Waſte, and the Leſſor recovers'the 
Land in an Action of Waſtez here the Leſſor 
ſhall have the Corn ſowed. Perk. Seer. 51 5. 
CowelPs Inſt. 132. 

If a Tenant. for Life leak for Years, 1 
the Leſſee ſows the Ground, and before it be 

ripe the Tenant for Life dies; yet notwith- 
ſtanding the Leſſee for Years ſhall-have-the 
Corn, or his Executors if he be dead. Co. Lit. 
55: 6. 

Tenant for- Life, Remainder i in Fee: y Te- 
nant for Life leaſeth for Tears; the Leſſee 
is ouſted: by a Stranger, and the Stranger ſows 
the Land, and the Tenant for Life dies; in 
this Caſe it was reſolved, that the Corn of 
Right belonged-to the Leſſee of Tenant for 
Life, and not to the Stranger, nor him in 
Remainder. 3 T7 143. gs _ 


65; 50 150 Laus 
| If 
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II A. taketh a Leaſe of Land for the Life 
of B. and fows the Land, and before the Cort 
be ripe B. dies, yet, notwithſtanding A. ſhall 
have the Corn, for his Eſtate was determined 
by the Act of God and the Reaſon why 2 
Man which hath an uncertain Eſtate ſhall have 
the Corn, is, for that he hath manured the 
land; and therefore it is Reaſon, that be 
that laboureth ſhould reap the Fruits of his 
Labour: Therefore if a Man make a Leaſe 
for Life of Ground ſowed, and before Se. 
verance the Leſſee dies; in this Caſe the Lef- 
for ſhall have the Corn, and not the Executor 
of the Leſſee for Life, for the Corn came not 
of the Manurance of their Teſtator. And it 
Leſſee for Life ſow the Land, and then aſſign 
over his Intereſt, and dies before the Corn be 
ſevered; here he in Reverſion ſhall have the 
Corn, and not the Aſſignee of ebe Leflcs for 
Life. Gold. Rep. 144. 

Q For in both I have pat 
chaſed the Right of the Perſon ſowing it, and 


ſand in the ſame Equity, and the true Reaſon . 


of givicg Emblements to Leſſee, where the 
Landlord's Eſtate is uncertain, is for the Bene · 
fit of the Commonweal, leſt the Precariouſneſs 
of ſuch Poſſeſſion might A Tehant leave 
his Lands unſown. 

If a Man by his Will deviſe * ſowed 
to one for Life, and after his Deceaſe the 
Remainder to another ſor Life, and the firſt 


Tenant enters and dies before Severance, * 


mit. i dE @&, A& = 
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he in Remainder enters; now he ſhall have the 
Corn; and not the Executors of the firſt Te- 
nant for Life; Gold. Rep. 144. An this 
ſtands with the-Reaſon of my Pure, 
the: Remainder-Man has the Corn ſown ; for 
2 Purchaſer under a Deviſe has not the fame 
Equity as the Purchaſer for valuable Conſiders-- 
tion, — the Teſtator was willing te. give each 
of them the Land with all its Bene fes, Sous 
lemporibus. 

If a Man be ſeiſed of Land in Right of 
his Wife, and ſow the Land, and die, his 
Execucors ſhall have the Corn; but if they be 
Joint-Tenants of the Lands, and the Huſband 
ſoweth the Ground and dieth, the Wife ſhalt 
then have it -on Account of the Survivorſhip. 
Co. on Lit. f 55.6. Fertius Sus, Irs. Dyer 
316 
And if a —— 0 "Tenant * Lite 

or in Dower, take an Huſband, and he ſow 
the Land, and before it be ripe ſnhe dies, yet 
the Huſband ſhall have the Corn. che, In. 
141, Swinb, Seck. 6. p. 163. ö 

And ſo if the Huſband let the Lands of his 
Wife for Years, and the Leſſee ſows the Lan 
and before Severance the Wife dies, yet 5 
Leſſce ſhall have the Corn, or his Executers, 
if he be dead. The like Law of Leſſee for 
Years of Tenant by the Curteſy, when Tenant 
by the Curteſy 
Ripe and ſevered, CowelPs Inſt. p. 1444. 


If 


dies before his Leſſte's'Corn is 
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If a Woman who holds Lands Durant 
uiduitate ſua ſow the Ground, and then takes 
Huſband before the Corn be ſevered; in this 
Caſe the Leſſor ſhall have the Corn. And 6 
if Tenant at Will ſow the Land, and then 
will occupy the Land no longer, he ſhall then 
loſe the Corn; and the Reaſon hereof is, be- 
cauſe the Determination of their Eſtates grew 
by their own Act. Co. on Lit. 556. 5 Co, 
Rep. 119. 

But if ſuch a Woman, who holds Lands Dr. 
rante viduitate ſua, leaſe the ſame Lands to 
another, and the Leſſee ſows the Land, and 
then the Woman takes Huſband, which de- 
termines her Eſtate, yet notwithſtanding the 
Leſſee ſhall have the Corn. So if Tenant 
for Life leaſe for Years, and the Leſſee ſows 
the Lands, then Tenant for Life commits 
a Forfeiture, ſo that his Leſſor enters, yer the 
Leſſee of Tenant for Life ſhall have the Corn; 
but if Tenant for Liſe ſows the Lands, and 
then commnrs a Forfeiture, and the Leſſor 
enters, here he ſhall have the Corn, and not 
Tenant for Life, becauſe the Determination 
of his ae grew by his own. Act. Golds. 
Rep. 189. 

A Leaſe made by the Huſband of the 
Witc's Land in his own Name only, is void 
after his Dearh; but if the Leſſte have ſown 
the Land; he ſhall have the. Corn. Noy's 
Max, 70. 


If 


ſ 
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If there be a Landlord and Tenant, and 
the Land is recovered by a Title Paramount 
againſt the Landlord; in this Caſe, if the 
Tenant have ſowed the Land, he that reco- 
vered ſball have the Corn, if it be not ſevered 
beſore Judgment; but if a Common Recove- 
ry be had againſt the Landlord in a Writ of 
Entry en le poſt, or in any other Writ by a 
talſe and feigned Title, in ſuch Caſe the Leſſee 
ſhall have the Corn. au on Lit. _ Per- 
kins Set. 515. © 

If an Abator, after prod Death of char An- 
ceſtor, enter and ſow the Land, and after the 
right Heir doth enter; in this "Caſe the Heir 
ſhall have the Corn. So if a Diſſeiſor ſow the 
Land, and then the Diſſeiſee entereth upon 
him, or recovereth in an Aſſize before the 
Corn be ſevered; in this Caſe the Diſſeiſee 
ſhall have the Corn; but if it were ſevered be- 
fore the Entry or Recovery, though it remain 
ſtill upon the Land in Sheaves or Cocks, there 
the Diſſeiſor ſhall have it. But it is otherwiſe 
in the Caſe of Trees ſevered from the Land; 
for if they be not carried off the Land: before 
the Diſſeiſee*s Entry, he ſhall — have them. 
Goldsb. Rep. 144. Perk. Sei. 5 K 

It a Widow have Land Mes to her by 
the Sheriff for her Dower, and this Land is 
ſowed with Corn, here ſhe ſhall have the 
Corn, Vide Perk, Sect. 521, 15 EE. Dyer 


319. | 
Note, 
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Vote, That the Statute of Merton, c. 2. 
which giveth, Sau omnes vidue de cætero 


Foffent legare blada, Sc. as unto this Point, is 
but in Affirmance of the Common Law; for 
if Tenant in Dower ſowetk the Land which 
ſhe holdeth in Dower, and dieth before Seve- 
rance, her Executors ſhall have the Corn, if 
ſhe do not deviſe it to another; and ſo was the 
Law taken in the 4th of H. 3. Deviſe 6. 
which was ſixteen Years before the making of 
the Statute of Merion, Perk, See. 522 C. 
2 Part Inſt. 83. 

If Tenant in Tail fow the Land, and give 
me the Corn, and die before I have ſevered 
it from the Land, yet I may afterwards ſever 
the ſame and take it, for that the Executors 
of the Tenant in Tail ſhould have had it, 


Perk. Sect. 59. 
Bur if Tenant in Tail give or fell to me a 


Tree growing upon the Land, and dies be- 
fore I have the Free, and his Iflue entereth- 
into the Land where the Tree is growing, 
now LI cannot cut the Tree but he may have 
Treſpaſs againſt me: But it ſeems; if it were 
cut in his Life- time, I may then take it away 
after his Death. But Quære of this, for ſome 
are now of a contrary Opinion. Kitch. 226. 
4. 3. 27 H. 8. f. 6. 18 E. 4. f. 6. 4. and 
oe wet 21, n Perk. Sect. 
5 Ws... \ — 

If Tenant in ee · Simple give or fell mea 


Tres 1 upon his Land, and die * 
ore 
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fore I have cut it, yet I may have it after his 
Death if I pleaſe, Perk. Sec. 58. For as he 
might have diſpoſed of the whole Fee, his 
Diſpoſal of the Trees which are Part WY | 
is good. 

There are three Kinds of Eftovers in the 
Law, which is incident to the Eſtate of every 
Tenant, whether it be for Life or Years, 


1. Houſe-boot, Of which there are two 
Kinds; the one to repair the Houſes, the other 
to burn, which is called Fire- Hot. 

2. Then there is Eftovers, called Plougb- 
boot, that is, Stuff to mend the Tenants 
Ploughs, Carts, Harrows, Wains, and for 
making "Rakes and Forks for getting in his 
Hay and Corn, 

3. There is another Kind of Eftovers, 
called Hedge-boot or Hay-boot ; this is Timber 
and Wood for making Gares and Stiles, and 
Boughs and Buſhes for mending and repairing 
Hedges and Fences. 


1. So there is Efloverium edificandi 6 arden- 
di, Houſe- boot. 
2. Eſtoverium arandi, or Plough- boot. 
3. Eſtoverium claudendi, Hedge. boot or 
Hap boot. 


Eſtover or Boat fignifies an Allowance, Com- 
penſation or Satisfaction; and any of all theſe 
Boots aforementioned a Tenant may take with- 

G out 


—. — II EO Een to — 
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out Aſſignment of the Landlord, unleſs; he be 
by the Landlord reſtrained by ſpecial Covenant 

in his Leaſe, which is very uſual amongſt ma- 

ny Landlords, eſpecially if the Farm be any 

Thing conſiderable, then they commonly limit 

the Tenant how much Hauſe-boot or Plough- 

Boot, or Hedge-boot, he may take without Aſ- 
ſignment, and how much by Aſſignment. Vide 

2 Co. Inſt. f. 18. Les Termes de la Ley, &c. 

If a Tenant for Life or Years cut down 
Trees, or pull down Houſes, or ſuffer them 
to fall down, the Leſſor ſhall have the Trees 
and Timber of the ſaid Houſes; for the Leſſee 
had them only as Things annexd to the Land, 
and this Severance will not give him a greater 
Eſtate in them, but his Intereſt is then deter- 
mined. Co. J. 4. 32, 62, GWS. 

The Landlord ſhall likewiſe, have Wind- 
falls; that is, Timber-Trees blown down by 
Wind and Tempelt, becauſe they. are Parcel 
of his Inheritance, ſo that the Tenant for Life 
nor Years cannot have them, unleſs ic be to 
build withal, where Houſes are in Decay; but 
if. they be Docards or Pollards without Timber, 
which bear neither Leaves nor nor Fruit in 
Summer, the Tenant ſhall have ſuch when 
they a: blown down. Dyer 332. 


Eſtovers granted to be burnt in ſuch an 
Houle, ſhall go to him that hach the Houſe 
by whatſoever Title; for one is inſeparably 

7 3 incident 
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incident to the other. Finch, J. 1. c. 3. p. 15. 
1 Perk. Sect. 104. Kitch, 51. a. 

Leſſee for Life or Years, Tenant in Dower 
or by the Curteſy, or Tenant in Tail after 
the Poſſibility, Ec. have only a ſpecial Inte- 
reſt or Propriety in the Trees, as Things an- 
nexed to the Lands, ſo long as they are an- 
nexed thereunto; but if they or any other 
ſever the Trees from the Land, then their 
Intereſt is determined, and the Leſſor may 
take the Trees as Things that are Parcel of 
his Inheritance, the Intereſt of the Leſſee be- 
ing determined. 4 Co. Rep, f. 62. Noy's 
Max. 65. : | 

If a Stranger cut down a Tree, growing 
upon the Land of the Leſſee for Years, and 
carry it or the Bark thereof away, the Leſ- 
ſor at his Election may either have an Action 
of Trover againſt the Stranger, or an Action 
of Waſte againſt the Leſſee; for the Property 
of the Timber is always in the Leſſor, non 
obſtante the Statute of Glouceſter which gives 
him his Action of Waſte; and ſo was the 
Opinion of Jones, Whitlock and Richardſon, 
Hil. 7 Car. 1. in B. R. Berry and Reed's Caſe, 
Cro. Rep. 1. Par. | 

If one hath Eſtovers incertain in ten Acres of 
Wood, and five of them deſcend to him, he 
ſhall have the Whole out of the Reſidue. Cri- 
tica Juris Ingenioſa, p. 123. 

It a Man grant to another Eſtovers in cer- 
tain in fuch a Wood, and afterwards the 

| 9 Grantor . 


— 
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Grantor makes ſuch Waſte in the Wood, as 
that there is not ſufficient Store left, out of 
which the Grantee may take his Eſtovers.; in 
this Caſe he may have a Quo minus againſt 
the Grantor, which is in Nature of a Prohi- 
bition, forbidding him to make ſuch Waſte. 


Sce after concerning Waſte. 


Concerning Diſtreſſes, Replevin and 
Avowry, &c 


A Diſtreſs (Diſtrictia) is a Thing found upon 
the ſame Land, and taken for Rent behind, or 
other Duty, or for Damage feaſant, i. e. doing 
Damage, though the Property of the Thing 
belongeth to a Stranger. 

Diſtreſs is a Law of Cuſtom; that is, if 
Rent be in Arrear and unpaid, the Landlord 
may take a lawful Diſtreſs; and that he ſhall 

ut in Pound Overt, there to remain until he 
be ſatisfied of what he diſtrained for. 

So that if a Landlord diſtrain the Cattle 
for Rent, and put them in a Pound Overt, and 
the Beaſts die there for Lack of Meat, it is at 
the Peril of him that owned the Beaſts, and not 
of him that diſtrained; for in him that diſtrain- 


ed there can be aſſigned no Default, but the 
Default was in the other, becauſe the Rent was 


unpaid. DoF. and Stud, l. 1. c. 5. p. 10. 
Now a Diſtreſs muſt be made of ſuch a 


Thing, wherein ſome Body hath a certain and 
valuable 
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valuable Property; and therefore ſuch Things 
as are Fere Nature, 1. e. of Wild Nature, as 
Dogs, Conies, &c. cannot be diſtrained; net- 
ther can any one diſtrain a Horſe if any Body 
be on the Back of him; nor any Thing which 
a Man holds in his Hands, or carrieth about 
him, annexed to his Body. ˖ 

And although the Law be, that the Land- 
lord may diſtrain any Thing that he finds 
Levant or Couchant upon the Premiſſes for 
his Rent behind, whoſe Goods or Chattels ſo- 
ever it be, and may detain the ſame until his 
Rent be ſatisfied; yet this general Rule hath 
ſome Reſtriction and Limitation, for there are 
ſeveral Things whereof a Diſtreſs cannot be 
taken . | 

Such Things as are for the Maintenance 
and Benefit of Trade, cannot be diſtrained 
for Rent; as an Horſe that is ſhooing in a 
Smith's Shop for the Rent of the Shop; nor 
an Horſe in an Inn cannot be diſtrained for the 
Rent thereof; nor the Materials in a Weaver's 
Shop for the making of Cloth, nor Cloth or 
Garments in a Taylor's Shop, nor Sacks of 
Corn, nor Meal in a Mill for the Rent there- 
of; for the common Preſumption is, that ſuch 
Things belong not to themſelves, but to others. 
For this Reaſon, an Horſe, Sc. put out to 
Paſture by Way of Agi/tment (becauſe it is pre- 
| ſumed to belong to the Owner of the Ground) 

may be diſtrained. 


G 3 | But 
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But any Thing that the Tenant hath dif. 
trained for Damage-fea/ant may not be diſtrain- 
ed, for that is in the Cuſtody of the Law, Neoy's 


Max, 124. Terms of the Law, Tit. Diſtreſs, 


Likewiſe Oxen of the Plough may not be 
diſtrained; nora Mill-ſtone, though i it be raiſed 
ro be picked, ſo long as it lies upon the other 
Stone. Co. Lit, f. 47. 

Neither may a Diſtreſs be taken of Sheep, 
if there be a ſufficient Diſtreſs beſides, 

Neither can a Man ſever Horſes joined toge. 
ther, or to a Cart; 1 Vent. 36. but he ought 
to have diſtrained Cart and all, according to 
20 Ed. 4. 3. 

Likewiſe Victuals, nor Sheafs of Shocks of 


Corn, cannot be diſtrained (a); but Carts or 


Waggons loaded with Corn may be diſtrained, 
either for Rent or Damage. feaſant. Co. Ibid. 

A Diſtreſs of a Cart loaden with Corn, and 
four Horſes to it, was adjudged not to be ex- 
*ceflive, becauſe he could not ſever the Horſes. 
Vide 3 Cre. 7. 2 Vent. 183. - 

No Man's Tools wherewith he works at 
his Trade ſhall be diſtrained; as the Carpen- 
ter's Ax, or a Scholar's Books, &c. Coke, 


hid. Vide Lord Raym. 384. —— while any 
other Diſtreſs can be found. 


__— 


(a) But ſee afterwards the Seat. 2 V. & M. p. made 
ſor Diftrefſes. 


Neither 


Ch. 4. Landlo2ds and Tenants. 151 


Neither can any Thing which is fixed 1 
the Freehold be diſtrained; as Furnaces, Cop- 
pers or Fats fixed for Dyers or Brewers, (al- 
though the Tenant may remove them during 
the Term) nor the Windows or Doors of 
a Houſe while they are upon the Hinges : But 
if they be removed off from the Hinges they 
may be diſtrained. 


The Landlord cannot diſtrain Tables dor- © 


mant in the Houſe of his Tenant, or any Thing 
which cannot be attached in an Aſſize; nei- 
ther can any Thing be diſtrained of which the 
Sheriff cannot make a Replevin, or that can- 
not be reſtored again in as good a Condition 
as it was when it was diſtrained. * 

But the Beaſts of a S ranger that eſcape into 
the Landlord's Ground, may be diſtrained for 
Rent, though they have not been Levant and 
Couchant, 7z. e. though they have not been in 
the Ground for a good Space of Time, or ſo 
long as to have lain down and roſe up again to 
feed. Otherwiſe, if the Tenant of rhe Land 
is in Fault, in not keeping up his Mounds, 
by Reaſon whereof the Beaſts come upon the 
Lands. Vide 1 Inſt. 47. b.—See Poſt. 168. 

The Lord of a Leet may fell a Diſtreſs taken 
for an Amerciament in his Leet, as the King 
may ſell a Diſtreſs, becauſe it is the King's 
Court, | 1 

But it is to be noted, That a Court-Leet can 
amerce for nothing but only publick Nnſances, 

G 4 and 
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and not for particular Treſpaſs or Damage 
to the Lord, or any other, FYFide 1  Saund, 
135. 

And ſee 1 Vent. 105. Raym. 204. That 
although by Common Right a Diſtreſs may 
be taken for a Fine in the Court- Leet; that 
is, where it is impoſed for ſuch Things as 
are of common Right incident to its Juriſ- 

Aiction, as for Contempts and the like; yet 
where Cuſtom only enables them to ſet a Fine, 
it cannot be diſtrained for without a Cuſtom ſo 
to do. 

That for Amerciaments in a Leet the Lord 
may diſtrain, although it be in the Highway; 
but for Amercements in a Court. Baron he 

may not, neither for an Amerciament in a 
Leet, in a Place ſeiſed into the King's Hands 
for the Ls Debt. Vide Doct. and Stud, J. 2. 


c. 9. 

Tf a Man diſtrain Goods or Chattels, they 
. muſt be impounded in a Paund Covert, 
(within three Miles in the ſame County) ;. 
for if they are put into a Pound. Overt and 
1 damaged, or ſtolen, the Landlord muſt 
ol anſwer for them, as he muſt if himſelf doth 
[| any Harm to them, or any other Diſtreſs, 
| - Mood. Inſt. 191 But ſee Poſt. 
1 If they be living Catile, they ought to be 
1 put in a common Pound, or elſe in ſome open 


| iþ Place, as in his own Yard ar Cloſe tha m_ 
[id eq: 
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ed them, or in ſome other's by his Conſent; 
ſo that the Owner may come lawfully to feed 
them: And the Owner of the Cattle muft 
have Notice where they are, if they be not in 
a common Pound; and then if they die for 
want of Meat, it is the Owner's Fault (as it is 
faid before); but if they be in a Pound Co- 
vert, or out of the County, and die for want 
of Meat, then he that diſtrained them ſhall® 
make Satisfaction for them. 

Cattle taken Damage-feaſant may be im- 

anded in the ſame Pound where they are Da 
mage-feaſant, but Goods and Cattle taken for 
other Thing may not. Kitchin, f. 207, But 
ſee Hat. 11. Geo. 2. Poſt. 

No Man ought to drive a Diſtreſs out of 
the County (a) where it is taken, nor out of 
the Hundred, but to a Pound Over? within three 
Miles;- neither may a Diſtreſs be impounded 
in ſeveral. Places, nor above four Pence taken 
for the Fees of Impounding one whole Diſtreſs, . 
on Pain of five Pounds, Co. 1 Par. Inft. p. 57. 
Raſtal, Tit. Diſireſs 11. 


_— 


— — — 


(a) The Defendant: juſtified impounding Cattle Da- 
»age-feaſant. And on Evidence it appeared he put them 
into the next Pound, though in another County. And 
on 3 Lev. 48. the CH 7u/tice held it did not make him 
a Treſpaſſer, though it ſubjected him to the Penalty in 
the Stat, 1 & 2 P. & M. c. 12. Verdict for Defeadant. 
7. 21G, 2. Gimbart v. Pelab, in Middx. Ste 1272. 


G5 It 
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If a Man diſtrain Beaſts Damage-feaſant, 
and put them in the Pound Over within the 
ſame County, not above three Miles out of 
the Hundred, and the Owner ſuffers the Beaſts 
to die for Lack of Meat, the Loſs is his own, 
and he that diſtrained them may be at Liberty 
to bring his Action for the Treſpals, if he 
will; and if it be not a lawful Pound, then it 
is at the Peril of him that diſtrained them; 
and ſo it is if he drive them out of the Shire, 
and they die there. Doc. and Stud, J. 1. c. 
27. | 
If the Owner of the Cattle tender Amend 
to him that diſtrained, and he refuſes it, yet 
the Owner may not take his Cattle out of the 
Pound, for he may not be his own Judge; 
and if he do, a Writ De Parco frafto tor 
breaking the Pound lieth againſt him; but he 
mult ſue a Replevin to have his Cattle delivered 
him out of the Pound, and afterwards plead 
his Tender of Amends, of which the Jury 
muſt end the Controverſy, Alſo the Owner 
mult look to give them Meat. [bid. 

But if the Owner of the Cattle procure a 
Replevin to deliver them, and he that diſtrained 
them reſiſt it, and will not deliver them; in 
this Caſe, if they die after for want of Meat, 
it is at the Peril of him that diſtrained, and 
the Owner ſhall recover Damages againſt him 
in an Action upon the Statute tor not obeying 
the King's Writ. 15. i 
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If a Man ſends his Servant to take a Diſtreſs 
for Rent or Service, who puts it in the Pound, 
if the Owner of the Beaſts or a Stranger take 
them out, the Maſter ſhall have an Action De 
Parco fracto for breaking of the Pound, 

And if one diſtrain Cattle, and pound them 
in another Man's Cloſe with his Conſent, and 
the Owner of the Cattle come and take them 
out; in this Caſe he that made the Diſtreſs ſhall 
have this Action for Pound-breach, and the 
Owner of the Cloſe an Action of Treſpaſs for 
breaking of his Cloſe. 4 

If a Man break the Pound and take out 
Goods, he that diſtrained may have Parcs frac- 
4% againſt the Party; and may alſo take the 
Goods again whereſoever he finds them, and 
put them in the Pound again. Co. Lil. f. 47, 
b. Ce. EE | 

A Man diſtrained, for ten Pounds due at 
Michaelmas for Rent, Goods which were noc 
of the Value of. forty. Shillings, and after- 
wards diſtrained for the Reſidue; and it was 
adjudged that he could not avow, for the Di- 
ſtreſs is not good, and it was his Folly that 
he would not take a ſufficient Diſtreſs at firſt : 
But if a Man be behind of his Rent at ſe- 
veral Days, and the Leſſor take a Diſtreſs for 
one Day at one Time, and for another Day at 
another Time, this is good. Moor's Rep. pl. 
26. But ſee after, Sat. 17 Car. 2, And ſe 
the late Act. 1 1 
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If the Lord diſtrain the Cattle of his Te- 
nant, though nothing be behind, the Tenant 
for the Reſpect and Duty which be owed 10. 
the Lord, and which belonged to him, ſhall 
not have an Action of Treſpaſs againſt him 
Vi & Armis; but if the Lord command his 
Bailiff in ſuch Caſe to diſtrain where nothing. 
is behind, the Tenant ſhall have an Action of 
Treſpaſs Vi & Armis againſt the Bailiff, Hug 
Grand in. 1 Par. p. 311. c. 7. Ca. 
4 Rep. H. 1 

If there be Lord and Tenant by Rent or 
other Service, if the Rent be behind, the 
Lord may enter into the Tenant's Houſe, if 
the Door be open, and diſtrain for the Rent 
or Service, notwithſtanding that the Tenant 
holdeth Lands in which he may diſtrain. 38 
H. 6. 28. Co. 5 Rep. f. 92. But a Lord 
cannot break open the Gates, or break down 
Fences and Incloſures to make a Diſtreſs. Co. 
Lit. 161. a. 

If a Man ſeiſed of Lands in Fee maketh a 
Leaſe for Life thereof, and afterwards, he 
granteth a Rent-Charge, though the Grantee 
cannot diſtrain the Cat le of a Stranger who 
is in Poſſeſſion of the Land for the Rent, yet 
if the Grantor*s Cattle come upon the Land, 
he may then diſtrain them for the Rent. 
Brovwnl. 1 Par, f. 32. 

' Note; The Siatute of Marleridge, c. 4. 
forbids the Lord to take exceſſive Diſtreſſes up- 
on his Tenant for Rent or Services, on Pain of 

being 
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being grievouſly amerced. As for Example; 
if the Lord diſtrain two or three, Oxen for 
twelve Pence, or the like ſmall Sum, and. 
the Owner bring a Replevy of the Qxen, 
and then the Lord avow the Taking of them 
for twelve Pence, here of his own ſhewing he 
ſhall make Fine, Sc. or the Party grieved may 
have his Action upon the Statute. F. N. B. 89. 
8 H. 4. 16. 11 H. 4, 2. Regiſt. 97. Co. 
2. Par. Inſt. f. 107. FROM «4 

But if the Lord diſtrain an Ox or an Horſe 
for a Penny, if there were no other Diſtreſs 
upon the Land holden, then this Diſtreſs is 
not exceſſive z- but if there were a Swine ar 
Calf, Sc. then the Taking of the Ox or 
Horſe is exceſſive, becauſe he might have 
taken a Beaſt of leſs Value. 2 Co. Inſt. fol. 
107. 

Yet an Information lies not againſt a Land- 
lord for making exceſſive Diſtreſs of Tenants, 
becauſe he ought to be amerced by the Statute 
of Marlebridge, c. 4. whereas upon an Infor- 
mation he muſt of Neceſſity be fined. 1 Vent. 
104. 2 Inſt, 107. Raym. 193, 205. 1 Mod. 
715 258. 

There be certain Caſes where a Man may 
diſtrain ot common Right, and where not of 
common Right: A Man may diſtrain for 
Rent-Service, Homage, Fealty, Eſcuage, Suit 
of Court, or for Rent reſerved upon a Gift in 
Tail, Leaſe for Life, Years, or at Will, though 

| there 
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there be no Clauſe of Diſtreſs in the Leaſe, be. 


cauſe theſe Diſtreſſes are of common Right, 
Co. 1 Par. Inſt. f. 204, 205. 

But for Debt, Account, Treſpaſs, or for 
Reparations, or the like, a Man cannot di. 
ſtrain, neither can any Diſtreſs be taken for 
any Services which are not certain, nor can be 
reduced, or brought into any Certainty. And 
upon an Avowry, Damages cannot be recover- 
ed for that which neither hath Certainty, nor 
can be reduced to Certainty, Do. and Sud, 
. 3+ C. +» 9. | | 

Nevertheleſs (although ic be a Paradox) in 
ſome Caſes there may be a Certainty in an 
Tacertainty: As for a Man to hold of his Loid 
to ſhear all his Sheep depaſturing within the 

Lord's Manor; and this is certain enough al- 
though the Lord hath not always a certain 
Number of Sheep, but ſometimes a greater 
Number, and ſometimes a leſſer; yet this In- 
certainty, being reduced to the Manor which 
is certain, the Lord may diſtrain for. And 
a Diſtreſs is inſeparably incident to every Ser- 
vice that may be-reduced to Cercainty, 

If there be Lord and Tenant, and the Te- 
nant pay the Lord a greater Rent than is due 
to him, and that voluntarily without Coercion 
of Diſtreſs; in this Caſe the Lord having gained 
Seiſin, may diſtrain for ſuch Surpluſage of 
Rent, and the Tenant cannot avoid it upon 
the Lord's Avowry, becauſe of the Seiſin of the 


Rent; but in ſuch Caſe he may have his Re- 
| medy 
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medy by a Writ of Ne injuſte vexes upon the 
Statute of Magna Charta, c. 10. F, N, B.11. 
Co. 1 Par. Inſt. f. 25, 

But Note; This Rule holdeth not in the 
Caſe of a Succeſſor, or Iſſue in Tail, for they 
may avoid ſuch Incroachment in an Avowry 
or if the Incroachment be of another Nature 
than the Service, if that be gained by Coer- 
cion or Diſtreſs, in ſuch Caſe the Tenant may 
avoid ſuch Seiſin in an Avowry. Co. 2 Inf. 

- 20; | | 

A Rent-Charge was granted for Years, 
with a Nomine Pene and Clauſe of Diſtreſs, 
if it were not paid at the Day, and the Rent 
was behind, and the Years incurred; and it 
was moved, if the Grantee might diſtrain for 
the Nomine Pang, the Years being incurred? 
And the Opinion of the whole Court was, 
That he could not diſtrain for the Nomine 
Pzne, for that did depend on the Rent, and 
the Diſtreſs was gone as to both. Paſch. 19- 
Jac. in C. B. Tatter and Fryar's Caſe, Winch 
Re fred 8 

If a Horſe or Beaſt come into a Man's 
Ground as an Eſtray, he may not work them; 
neicher may a Man work a Diſtreſs, for he 
hath neither Property or Poſſeſſion in Jure; 
but if a Man hath an Horfe, Ox or Cows in 
Pawn, he hath a ſpecial Property in them, 
and may work and uſe them in ſuch Sort as the 
Owner may do; Owen's Rep. f. 123. Cro. 
2 Par. f. 148. 

If 
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If the Tenant foreſtall the Way with 
Force and Arms, . and threaten in ſuch Man- 
ner that the Lord dares not come to demand 
or diſtrain for the Rent; or if there be no Di- 
ſtreſs on the Ground, nor-none ready to pay 
the Rent, then in this Caſe the Bord may have 


a Writ of Novel Diſſeiſin againſt the Tenant, 


and recover his Rent and Arrearages: And if 
the Rent be behind another Time, he may 
have a Rediſſeifin, and recover double Damages. 
Co. Lit. 153. b. 161. &. Feta, J. 1. c. 42. 
Noy's Max. p. 45. 

Alſo for Heriot-Service the Lord may di- 
ſtrain or ſeiſe; but for Heriot-Cuſtom he can- 
not diſtrain, but may ſeiſe. Doct. and Stud, 

7 7 

Fenanr to pay a Heriot-Beaſt, or 5 /. at the 
Election of the Lord. 

A Bailiff may not diftrain for- ſuch Heriot 
before the Leſſee hath declared his Election, 
though the Leſſor may. Lit. Rep. 33, 35. 

An Heriot ſhall go with the Reverſion as 
well as the Rent, and for which the Grantor 
may diſtrain. 2 Saund. 166. Vide antea. 

Alſo it feems a Bailiff, where a lawful Ten- 
der of Rent has been refuſed, may not diſtrain 
without the Command of the Lellor. Lit. 34. 
* Fide ibid. 65, 

Where a 718 is made to commence on 
the Determination of another, if the new 
Leſſee dies before his Term commences, it is 
ſaid the Heriot reſerved ſhall not be cue. 

i il. 
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1 Vent. 91. 2 Saund, 165. 2 Keb. 677. 1 Sid. 
510 a Man hath Common without Number, 
yet he ought not to ſurcharge the Soil, but that 
the Lord may have the Common alſo. 1 Sund 

+ 
f 1 if a Tenzit over-charge the Soil where 
he has Common without Number, the Lord 
may diſtrain hun, but an Admeaſurement does 
not lie. 

If a Stranger puts his Cattle into the Com- 
mon, a Commoner may diſtrain them, but 
in the Avowry he ought to ſhew Damages. 
2 Lev. 232. 3 Leu. 104. And that the 
Landlord” of a Common cannot put in the 
Cattle of a Stranger. 2 Lutw. Rep. 10%. See 
aſterwards, Chap. VII. 

Though. a Man may not diſtrain for Rent 
after the Leale is ended, nor out of the Pre- 
miſſes, (except in ſome ſpecial Caſes) nor in 
the Night, unlels for Damage: feaſant; yet the 
Executors or Adminiſtrators of him who had 
Lands in Fee, or Fee-Tail, or for Life, may 
either have an Action of Debt againſt him 
that ſhould pay it, or. diſtrain for it; and fo 
may the Huſband after the Death of his Wife, 
lis Executors-or Adminiſtrators, and he which 
hach Rent for another's Life, for the Arrear- 
ages atier his Death. 

The Grantee of a Reverſion may diſtrain for 
an Heriot, 2 Saund. 166. 


If 
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If the Beaſts eſcape into any Ground, and the 
Lord diſtrain them for Rent, the Diſtreſs iz 
good. Idem 289, 290. And that it is not 
material whether they were Levant or Cou- 
chant, or not, ſee after. 

Where Cattle eſcaped out of a Cloſe next 

| adjacent; adjudged that they might be diſtrain- 

| ed for Rent, although they eſcape through De. 
fault of the Fences which the Party diſtraining 
ought to have repaired. Id. 289. 

By Treby Chief Juſtice, where the Cattle 
eſcape accidentally, there they are not diſtrain. 
able until they have been Levant and Couchant; d 
but if they eſcape by Default of their Owner, 
they are diſtrainable the firſt Minute, Lord 
Raym. 169, Kemp . 


e and Crewes, 
In all Caſes when the Land is the Debtor, 
the Cattle of a Stranger is as well liable as thoſe 
of the Owner of the Land; as Cattle of a 
Stranger Levant and Couchant are diſtraina- 
ble for Arrears of Rent-Service, So if a Neigh- 
bour's Cattle eſcape into Land out of which a 
Rent-Charge iſſues, and are Levant and 
Couchant, {theſe are good Authorities, though 
they are not Levant and Couchant) they are di- 
ſtrainable for the Rent-Charge, and the Owner 
ſhall not have them again unleſs he pays the 
Arrears. Lord Raym. 309. 
A Lord of the Soil may diſtrain for Demage- 
feaſant, although he have no Intereſt in the 
Herbage, for there may be other Damage be- 
ſides eating the Graſs. Idem 328. 
A Man 
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A Man puts Cattle into my Paſture for a 
Week, and afterwards I give him Notice-that 
[ will keep them no longer, and he will not 
fetch them away, I may diſtrain them Damage- 
feaſant. Noy's Max. 33. 

If a Man takes Cattle Damage-feaſant, and 
as he is driving them to Pound they run into 
the Yard or Houſe of the Man that owns 
them, and he refuſes to let. them out again, 
he that diſtrained them may have a Writ of 
Reſcous againſt the Owner of the Beaſts for ſo 
doin 

If a Landlord come to diſtrain for Rent, 
and ſee the Cattle, and the Leſſee or his Ser- 
vants drive them out of his Fee, he cannat 
have a Writ of Reſcous, becauſe the Cattle 
were not in his Poſſeſſion 3 but he may follow 
after them, and diſtrain them in — Man's 
Ground, it being for Rent, but not for Da- 
mage-feaſant z for they muſt be taken Damage- 
feaſant, that 1s, doing Damage. , Co, 1 Par, 
Inſt. f. 161. 

If a Man diſtrain Goods, and declare not the 
Cauſe or Reaſon whereof he doth it, if they 
be put in a Houſe, the Owner may break the 
Houle and take them out. Claiton's Rep. p. 
64. pl. 111. 

Or if a Man diſtrain Goods, without Cauſe, 
the Owner may reſcue them; but if they be 
pounded, he cannot break the Pound and take 


them out, becauſe they are then in the Gn 
0 
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of the Law. Lord Ray. 104, 1035, Cotfworth 

v. Betiſon, S. P. 

But if he find the Pound Door unlocked, 

he may take them out. | 

Although there be a general Prohibition in 
the Laws of England, That it ſhall not be law. 

ful for any Man to enter upon the Freehold or 

Poſſeſſion of another, without Permiſſion and 

Authority of the Owner, or of Law, yet this 

is not without Exception. 

For if a Man drive Beaſts along the High: 
way, and the Beaſts run-mto any Man's Corn 
or Graſs, and he that driveth them goeth ab 
ter them into the Grounds to feich them out, 
he may juſtify that Entry into the \Grounds 
to ferch them our, Do. and Swud. l. 1.6 
I, IE 
Alſo hindering the carrying of: a lawful Di 
ſtreſs, is a Provocation to make killing no more 
than Homicide, 1 Vem. 216. the Cale of 
Goff Collector of Chimney- Money 

he Court held, that Cattle driving to 4 
Marker, and put into Paſture by the Way, 


were not privileged from being diſtrained; 


for it is by the Statute of Mar/bridge, That 
Beaſts cannot be diſtrained in the Highway, and 
* by the Common Law. 2 Vent. 50. 3 Lev. 
250. 

Where one holds a third Part of certain 
Land, and another two third Parts of the ſame 
Eand undivided; he who hath the one Part 


cannot diſtrain the Cattle which were put in 
by 
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by Licence of him who hath the two Parts, 
Idem 228, 283. Hob. 80, 103. 

If a Man make a Feoffment, and that in 
Fee by Indenture, reſerving a Rent, he can- 
not diſtrain for that Rent, unleſs a Diſtreſs be 
expreſly reſerved; and if the Feoffment be 
made without an Indenture, reſerving Rent, 
that Reſervation is void in the Law. And the 
like Law is where a Gift in Tail, or a Leaſe 
for Term of Life is made, the Remainder over 
in Fee, reſerving a Rent, that Reſervation is 
void in the Law. 

Alſo if a Man ſeiſed of Land for Term of 
Life granteth away his whole Eſtate, reſerving 
a Rent, that Reſervation is void in the Law, 
without it be by Indenture and if it be by In- 
denture, he ſhall not * for the Rent, 
without a Clauſe of Diſtreſs be reſerved. Dead. 
and Stud. I, 2. c. 9. 

Allo if a Man make a Leaſe at Michaelmas 
for a Year, reſerving a Rent payable at the 
Feaſt of the Annunciation of our Lady, and 
St. Micdael the Archangel ; in this Cale he may 
diſtrain for the Rent due at our Lady-Day, but 
not for the Rent due at Michaelmas, becauſe 
the Time will be expired. IId. 

But ſee after the late Acts. Yet it a Man 
make a Leaſe at the Feaſt of Chriſtmas, for 
to endure to the Feaſt of Chriftmas next fol- 
lowing, viz. for a Year, reſerving a Rent at 
the aforeſaid Feaſts of our Lady Day, and 
Micbaclmas; in this Caſe he ſhall diſtrain for 
1 both 
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both the Rents as long as the Term continue, 
that is to ſay, till the aforeſaid Feaſt of Chrif. 
mas. bid. 

And if a Man have Lands for Term of Life 

of F. N. and makes a Leaſe for Term of Year, 
reſerving a Rent,' the Rent is behind, Md 
J. N. dieth, there he ſhall not diſtrain, becauſe 
his Reverſion is determined. 755d. 
And if a Town or Pariſh be amerced, and 
the Neighbours by Aſſent aſſeſs a certain Sum 
upon every Inhabitant, and agree, That if it 
be not paid by ſuch a Day, that certain Perſons 
thereunto aligned ſhall diſtrain; in this Caſe 
the Diſtreſs is lawful. 1:4. 

If there be Lord and Tenant, Ind if the 
Tenant do hold of the Lord by Fealty and 
Rent, and the Lord doth grant away the 
Fealty, and reſerve the Rent, and the Tenant 
attorneth; in this Caſe: he that was Lord may 
not diſtrain for the Rent, for it is become a 
Rent-Seck. Lid. 

But if a Man make a Gift in Tail to ano- 
ther, reſerving Fealty and certain Rent, and 
after that he granteth away the Fealty, re- 
ſerving the Rent and the Reverſion to him: 
ſelf; in this Caſe he ſhall diſtrain for the Rent, 
for the Grant of the Fealty is void; for the 
Fealty cannot be ſevered from the Reverſion, 
Ibid. 

Alſo if a Rent be aſſigned to make a Par- 
tition or an Aſſignment of Dower equal, be 
or ſhe to whom the Rent 'i is aligned my d. 

rain. 
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a Man may diſtrain, he may not diſtrain in 


the Night; but for Damage-feaſant, that is, 
where he finds Beaſts doing Hurt in the 


Ground, he may diſtrain them Night or Day 


when he finds them, becauſe if he was to wait 
till the Morning they might eſcape off the 
Land, and he not know whoſe Cattle they 


were, ſo be totally without Remedy: But for 


Waſte, Reparations, Accounts, or for Debts 
upon Contracts, or ſuch like, no Man can 
lawfully diſtrain. ls # "MM 

If Beaſts be diſtrained Damage-feaſant, 
Tender of ſufficient Amends makes the Di- 
ſtrainer liable ro Damages for Detainer, though 
not for the Diſtreſs, Lit. Rep, 34. Vide 
Chap. V. | by | 

It a Man diſtrain dead Goods which may 


receive Damage by the Weather, he ought. 


to impound them in a Houſe, or other Pound 

Coverc, within three Miles in the ſame Coun- 

85 for if he. impounds them in a Pound 
vert, he ſhall anſwer for them. Co. Lit. 
* NE + 

If a Horſe leaps over the Pound, it is not 

lawful for. the Perſon diſtraining to tie him 


there notwithſtanding z tor if the Horſe. re- 


ceive any Damage, the Owner may have an 
Action of Treſpaſs, according to 27 A. 64. 
where a Horſe having leaped over the Pound 
three Times, was afterwards tied to a Poſt 
there, and ſtrangled himſelf. - 
| Whe re 
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Where one abuſes a Diſtreſs, he is a Tref- 
paſſer ab initiv, and therefore if in Treſpaſs 
the Defendant juſtifies nomine diſtrictionis, the 
Plaintiff may ſhew an Abuſe, and it is no 
Departure, but makes good his Declaration, 
Gargrave v. Smith, Hil. 2 V. & M. C. B. 
renn n 
One who was not a common Carrier under- 
took to carry Goods from London to Birming- 
ham, and at Birmingham put the Goods with 
the Waggon into his Barn, where they con- 
tinued two Nights and a Day, and then the 
Landlord came and diſtrained them for his 
Rent. Reſolv. per Cur”, That where Goods 
are delivered to any Perſon exerciſing a pub- 
lick Trade or Employment, to be carried, 
wrought or managed in the Way of his 
Trade or Employ, they are for that Time un- 
der a legal Protection and privileged from 
Diſtreſs for Rent: And it was further re- 
ſolved, That any one undertaking for Hire 
to carry the Goods of all Perſons indifferenthy, 
is as to this Privilege a common Carrier, for 
the Law gives this Privilege in Reſpect of the 
Trader, and not in Reſpect of the Carrier. 
Gizbutn v. Hurſt, Hit. 8 Ann. B. C. Salkeld 
249. oO VR at 34 
Where Cattle eſcape into a Man's Lands 
through Default of the Leſſor or his Tenant, 
in not making up the Fences, they cannot 
be diſtraincd for Rent arrear for ſuch Lands 
unul the Owner have Notice, or until they 

have 


„* 
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have been Levant and Couchant. Latwych 
1:78, Kemp v. Crumes. But where Cattle 
eſcape by Default of their Owner, and are 
Treſpaſſers, they may be diſtrained for Rent 
before they are Levant and Couchant, or before 
the Owner has Notice of their being upon the 
Lands. Did. a 
But whether the Lord or the Grantee of a 
Rent - Charge may not diſtrain the Cattle of a 
Stranger, that have eſcaped into Lands out of 
which ſuch Rent is iſſuing, before they have 
been Levant, c. although there was a Defe& 
ia the Fences, vide Lutw, 1579, where ic 
ſeems to be admitted. | | 
Note; It ſeems Goods, and the Tools of a 
Man's Trade, are diſtrainable for a Duty 
ariſing by Act of Parliament, though not for 
Rent, or Amerciaments, or other Duties due 
by the Common Law. 2 Show. 127. Sed 
Quere. | 
The Servants of a Grazier, driving a Flock 
of Sheep to London, are encouraged by an 
Inn-keeper to put the Sheep into Paſture 
Grounds belonging to the Inn. The Landlord 
ſceing the Sheep conſents they ſhall ſtay there 
one Night, and in the Morning diſtrained 
them for Rent due to him from the Inn- 
keeper. The Sheep were replevied, and the 
Landlord obtained Judgment in that Action 
in the Common Pleas. Grazier relieved in 
Equity againſt this Diſtreſs. T. 1690, Forwkes, 
H . ver, 


170 The LAWS concerning ' Ch. 4. 


ver. Joyce and others in Chan. 2 Vern; Rep. 
40 , Ware W 


An 45 made 3 in the Second Year 21 the 

Reign of King William and Queer 

"—_ for ae the Sale 4 (Goods 
diſtrained for Rent 


WW. the moſt ne and 1 
Way for Recovery of Arrears of 
<« Rent is by Diſtreſs, yet ſuch Diſtreſſes not 
« being to be fold, but only detained as 
« Pledges for inforcing the Payment of ſuch 
« Rent, the Perſons diſtraining have lictle Be- 
«© nefit thereby; 

% For the remedying thereof, be it enacted 
* and ordained by the King and Queen's moſt 
& excellent Majeſties, by and with the Advice 


and Conſent of the Lords Spiritual and 


% Temporal” and Commons in this preſent 
Parliament aſſembled, and by Authority of 
„the fame, + 

© That from and after the firſt Day of 
* June in the Year of our Lord one thouſand 
* fix hundred and ninety, that where any 
« Goods or Chattels ſhall be diſtrained for 
« any Rent reſerved and due upon any De- 
% miſe, Leaſe or Contract whatſoever; and 
4 the Tenant or Owner of the Goods ſo di- 
e ſtrained ſhall no, within five Days next af- 


ter ſuch Diſtrels uken, and Notice thereof 
(with 
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(with the Cauſe of ſuch taking) left at the 
„chief Manſion- Houſe, or other moſt notori- 
cus Place on the Premiſſes charged with the 
* Rent diſtrained for, replevy the ſame, with 
e ſufficient Security to be given to the Sheriff 
according to the Laws that then in ſuch 
Caſe after ſuch Diſtreſs and Notice as afore- 
& ſaid, and Expiration of the ſaid five (a) 
„Pays, the Perſons diſtraining ſhall and may 
* with the Sheriff or Under-Sheriff of the 
© County, or with the Conſtable of the Hun- 
„ dred, Pariſh or Place, where ſuch Diſtreſs 
„“ ſhall be taken, (who are hereby required to 
„be aiding and afliſting therein) cauſe the 
* Goods and Chattels fo diftrained to be ap- 
< praiſed by two Sworn Appraiſers, {whom 
* {uch Sheriff, Under-Sheriff or Conſtable, 
are hereby impowered to ſwear to appraiſe 
* the ſame truly, according to the beſt of 
their Underſtandings) and after ſuch Ap- 
* praiſement, ſhall and may lawfully fell the 
*. Goods and Chattels ſo diſtrained, for the beſt 
Price that can be gotten for the ſame, to- 
wards Satisfaction of the Rent, for which 
the ſaid Goods and Chattels ſhall be diſtrain- 
ed, and of the Charges of ſuch Diſtreſs, 
Appraiſement and Sale, leaving the Over- 


Fm 


— 


(a) The Jandlord muſt remove the Goods at five 
Days end, or he is a Treſpaſſer, M. 13 Geo. 1. Griffin, 
V. Scott, Stra. Rep. 717. Lord Raym, Rep, 1424. But 
See Stat. 11 Geo, 2. Co 19. Sea. 10. 


H 2 &« plus 


1 
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« Alus (if any) in the Hands of the ſaid She. 
« riff, Under-Sheriff or Conſtable for the 
« Owner's Uſe. 

And whereas no Sheaves or Shocks of 
« Corn looſe, or in the Straw, or Hay, in an 
« Barn or Granery, or in any Hovel, Stack. 
« or Rick, can by the Law be diſtrained, or 
« otherwiſe ſecured for Rent, whereby Land- 
« lords are oftentimes cozened and deceived 
« by their Tenants, who ſell their Corn 
„ Grain and Hay to Strangers, and remove 
« the ſame from the Premiſſes chargeable with 
« ſuch Rent, and thereby avoid the Payment 
< of the ſame; | 
ge it further enaRed by the Authority 
* aforeſaid, That for remedying the ſaid Prac- 
* tice and Deceit, it ſhall and may, from and 
after the faid firſt Day of June, be law- 
&* ful to and for any Perſon or Petſons ha- 


eving Rent in Atrear, and due upon any 


„ ſuch Demiſe, Leaſe or Contract as afore- 
« faid, ro ſeiſe and ſecure any Sheaves or 
„Cocks of Corn, or Corn looſe, or in the 
« Straw, or Hay, lying or being in any Barn 
* or Granary, or upon any Hovel, Stack or 
Rick, or otherwiſe, upon any Part of the 
© Land or Ground charged with ſich Rent, 
+ and to lock up or detain the {ame in the 
„Place where the ſame ſhall be found, (a) for 


a. 
kd 


he. Ah 


4 — — 


( For they cannot be removed, but maſt be ſecured 
upon the Land. WE 
* and 
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« and in the Nature of a Diſtreſs, until the 
« ſame ſhall be replevied upon ſuch. Security 


« to be given as aforeſaid; and in Default of 


« replevying the ſame as aforeſaid, within the 
« Term aforeſaid, to ſell the ſame after ſuch 
« Appraiſement thereof to be made; ſo as 
« nevertheleſs ſuch Corn, Grain or Hay, ſo 


« diſtrained as aforeſaid, be not removed by 


the Perſon or - Perſons diſtraining, to the 
% Damage of the Owner thereof, out of the 
« Place where the Tame ſhall be found and 
ſeiſed, but be kept there (as impounded) 
until the fame ſhall be replevied, or fold 
in Default of replevying the ſame within the 
Time aforeſaid. en 
And be it further enacted by the Authori- 
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Rent, the Perſon or Perſons grieved thereby, 
** ſhall in a ſpecial Action upon the Caſe, for 
„ the Wrong thereby ſuſtained, recover his 
and their treble Damages and Coſts of Suit 
* againſt the Offender and Offenders in any 
* ſuch Reſcous or Pound-Breach, any or ei- 
* ther of them, or againſt the Owner of the 
* Goods diſtrained, in caſe the ſame be after- 
** wards found to have come to his Uſe or Poſ- 
ſeſſion. FS 
Provided always, and be it further enact- 
* ed, That in Caſe any ſuch Diſtreſs and Sale 


* as aforeſaid, ſhall be made by Virtue or 


Colour of this preſent Act for Rent, pre- 
h Wy - © tended 


194 The LAWS concerning Ch. 4; 


„ tended to be arrear and due, where in Truth 
* no Rent is arrear or due to the Perſon or 
* Perſons diſtraining, or to him or them in 
« whoſe Name or Names, or Right, ſuch 
« Diſtreſs ſhall be taken as aforeſaid, that then 
the Owner of ſuch Goods and Chattels di- 
s ſtrained and fold as aforeſaid, his Execu- 
tors or Adminiſtrators; ſhall and may by 
Action of Freſpafs, or upon the Caſe, to 
de brought againſt: the Perſon or Perſons ſo 
*« diſtraining, any or either of them, his or their 
Executors or Adminiſtrators, recover double 
* the Value of the Goods or Chattels ſo di- 
* framed and ſald (a), together wich full Coſts 
of Suit.“ | n mi” 
In Diſtreſs on this Ack the Notice was 
given to the Owner of the Cattle himſelf z it 
was objected that it ſhould have been at the 
chief Manfion-Houſe, or other notorious Place 
upon the Premiſſes; but uon alloca?;.. for per 
Cur the Intent of the Act was only that the 
Party ſhould have Notice. Notice to the Owner 
of the Goods ſufficient, without Notice to the 
Leſſee. Lands in divers Counties demiſed by 
one Demiſe, rendering Rent, Diſtreſs may be 
taken in either of them, and where the Diſtreſs, 
is taken for one Cauſe, cannot be ſevercd; 


1 Kꝙm. 53. 54. Waker and Rumbal. 


a. 


(a] Notes bat the Goods muſt be fold as well 4; 
Prained; otherwiſe no Action forthe double Valie, 


—— 
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An Oath to be adininiſtered to the 15 
praiſers of Goods diſtrainedt. 


FY U /ball well and truly, according to the beſt 

your Underſtanding, appraiſe the Goods 

and — of H. R. diftrained on for Rent by 

O. P. of which Goods and Chattels you ſpall have 

good Sight and ne 75 
So help you GOD, 


Another Form of Appraiſers Oath. 


72. ball ſwear, that you wi fauilbfuly 22 
praiſe and Value the Goods now laken in 


Diſtreſs, and mentioned in the Inbentory 10 you 
ſhewn, as between Buyer and Seller, _— 755 
to the beſt of your Skill and Underſtanding 
ſhall not, through Partiality, — * or — — 
wiſe, over or under a Du the" faid Goods, but 
impartially. do your Duties herein. 

So help you GOD. 


The Appraiſers 1 the Goods too high, 
ſhall be obliged to take them at the Price ap- 
praiſed, Stat. 13 Ed. 1. 


The rom of he Iretory and Apple 
| — 
AN I Inventory and Appraiſement of the 


kikd and diſtrainad by A. B. &c, 
ute f. e 
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being one Half-Year*s Rent, due to the ſaid A. B. 
from the ſaid C. D. at Lady-Day laſt : Taten 
and appraifed the Day of in the Tear, &c. 


In the fore Garret, 
A Round Oak Table, &c. 


| In the back Garret, 
eto Beech matted Chairs, &c. 


In the Chamber two Pair of Stairs, 
A blue China Bed, &c. 10 


Ia the Kitchin, Se. | 
abe ts all a = 


Notice of Diſtreſs to the Tenant. 


Afr. A. B. 
TA XE Notice that I bave this Day ſeifed up- 
on your Goods in your Houſe in, &c. for 
Pounds, balf a Year's Rent due to me at, 
&c. laſt ; and have taken an Inventory thereof, 
(a Copy ' of which is bereunto annexed) and 
locked the ſame up in —— 
ay. | p 
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of Stairs and if you-do not pay the Rent due. 
g replevy the Goods —— iy the ſaid Invento 

ſhall, at the Expiration of fue Days from 
2 Date hereof, make Sale thereof, according to 
the Direction of the Af of Tae 7 which 
take Notice from 


Dated, Kc. 3 f our, Kc. 
108 io trofa l D. 

By the latter i Clauſe of the aforelaid Act it 
* That if Goods be diſtrained upon Pre- 
tence for Rent where none is due, yet no Ac- 
tion lies by this Act, unleſs they were alſo ſold 

as well as diſtrained; ſo that the Party muſt 
not in this Caſe replevy his Goods, if he intend 

to take the Benefit of this AR.. 5 

But he may replevy them, or let chem lie, 
and have the Benefit of the former Law. 

So the Party diſtraining Corn and Hay, 
and keeping it upon the Place under Pretence 
of Rent, is liable, as formerly, to an Action 
and Damages, if he cannot juſtiſy that Rent 
was then due; and if he can, he may detain 
them there till replevied or fold, 'OF Virtye of 
this Act. 

And yet it ſeems, that after Ae 
of che Corn or Hay, and Tender of the Mo- 
Rey, and reaſonable Charges by ſome Perſon 
willing to buy the lame, he may not detain the. 
Corn or Hay longer in the Barn, Granery, Ho- 
vel, Cc. for this would be great Prejudice to 
dhe Owner, if che Party diſtraining may fell 
H 5 them, 
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them, after Apptailement, when and to whom 


be will. Sed Qrere.” 
The Words are, Be not robin to the Da. 


mage of the Otoner thereof. This might have 
been enough, if the Party diſtraining had 


Right; he is bound to take Care of Da- 


mage. 
But it ſeems the Corn and Hay muſt not be 
removed; for the following Words are, 


But be kept there (as i ) until the 
ſame ſpall be replevied or ſald within the Time 


efereſaid; that 1s, after the Appraiſement. And 

it is the Party diſtraining that ſhall: and may 
cauſe them to be appraiſed after five Days No- 
ice: But ſee the Act of 8 Ann. infra. 

By the Stat. 7 Ann. c. 12. The Goods of an 
Embaſſador, or other publick Miniſter, or his 
Servants, ſhall-not be ee J 4 My are, 
0 n void. 


N Act made eee Ame « ſip 
the better Security of Rents, and 10 
prevent Frauds committed ”7 Te- 


. nants; 


T e That flew and; after the 
firſt Day of May 1710. no Goods or 
* 2 whatſoever lying or being in or 
upon any Meſſuage, Lands or Tenements, 
which are or ſhall be leaſed for Life or Lives, 


Jed . Years, at Will, or otherwiſe, i ſhall be 
t s liable 


« Yeat's Rent, may 


“ liable to be taken by Virtue of any Executi- 
« on on any Pretence whatſoever, unleſs the 
Party, at whoſe Suit the ſaid Execution is 
«. ſued out, ſhall: before the Removal of ſuch 
« Goods from off the ſaid Premiſſes, by Vir- 
tue of ſuch Execution or Extent, pay to the 
« Landlord of the ſaid Premiſſes, or his Bai: 
&« fliff, all ſuch Sum or Sums of Money as are 
&« or ſhall-be due for Rent of the ſaid Pre- 
« miſſes at the Time of the taking ſuch Goods 
« or Chattels by Virtue of ſuch Execution. 
&« Provided the ſaid Arrears of Rent do- 
© not amount to more than one Year's Rent ;. 
« and in Caſe the ſaid Arrears ſhall exceed 
“ one Year's Rent, then the faid Party, at 
&< whoſe Suit ſuch Execution is ſued out, paying 
„the ſaid Landlord (a), or his Bailiff, one 
proceed to execute his- 
«© Judgment as he might have done before the 
making of this Act: And the Sheriff or 
* other Officer is hereby impowered and re- 
* quired to levy and pay to the Plaintiff, as- 


=: 


* 

x 

. 

( 

3 
* 

a. 

3 


* —— 


(a) Ground Landlord of an Houſe in which an Under: 
Leſſee dwelt, againſt whom Execution was ſued out; 
moved the Court for a Rule on the Sheriff, to pay him a. 
Year's Rent purſuant to this Act. But it was held, that: 
this was not a Caſe within the Statute, which extends on- 
ly to the immediate Landlord, (the Caſe of Carr v. Go.. 
dington was mentioned to have been ſo adjudged) M. 
1. Ges. 2, The Caſe of Jobs Bennet Eſq; one of the” 
Makers of the High Court of Chancery, Stra. 787. 


„ell! 


4. 
4 


« 
I! <4 
[8 « 
7 « 
| 40 
| « 

« 

40 

| « 
=_ « 

| 140 
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© well the Money ſo paid for Rent, as the Ex. 


ecution- Money. 

And that in Caſe any Leſſee for Life or 
Lives, Term of * at Will, or other 
wiſe, of any Meſſuages, Lands or Tene- 
ments, upon the Demiſe whereof any Rents 
are or ſhall be reſerved or made payable, 
ſball, from and after the firſt Day of May, 
fraudulently or clandeſtinely convey or car- 
ry off from ſuch demiſed Premiſſes his 
Goods or Chattels, with Intent to prevent 
the Landlord or Leſſor from diſtraining the 
lame for Arrears of ſuch Rent ſo reſerved as 
aforeſaĩd: Ir ſhall and may be lawful to and 
for ſuch Leflor'or Landlord, or any Perſon 
or Perſons by him for that Purpoſe lawfully 
impowered, within the Space of five Days 
next enſuing fuch conveying away, or car- 


rying off ſuch Goods or Chattels as afore- 


ſaid, to take and ſeiſe ſuch Goods and Chat- 
tels wherever the fame ſhall be found, as a 


- Diſtreſs for the ſaid Arrears of ſuch Rent; 


and the ſame to ſell or other wiſe diſpoſe of 


in fuch Manner, as if the ſaid Goods and. 


Chattels had actually been diſtrained by ſuch 
Leſſor or Landlord, in and upon ſuch de · 

miſed Premiſſes, far ſuch Arrears of Rent; 
any Law, Cuſtom of Ulage to the contrary 
in any wiſe notwithſtanding. 

Provided nevertheleſs, That nothing in 
this Act contained. ſhall extend, or be con- 
ſtrued to ex, to impower ſuch Leffor 
1 Ox 
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« or Landlord to take or ſeiſe any Goods or 
« Chattels as a Diſtreſs for Arrears of Rent, 

« which ſhall be fold bona fide, and for a va- 
„ Juable Conſideration, before ſuch Seiſure 
cc made. | 

« And that whereas no Action of Debt lay 
« againſt a Tenant for Life or Lives, for any 
« Arrears of Rent during the Continuance of 
e ſuch Eſtate, it is enacted, That it ſhall and 
may be lawful- for any Perſon or Perſons ha- 
« ving Rent in Arrear, or due upon any Leafe 
or Demiſe for Life or Lives, to bring an 
« Action of Debt for ſuch Ane Rent, in 
« the ſame Manner as they might have done 
« in Caſe ſuch Rent were due and reſerved 
upon a Leaſe for Years, 

And that all Diſtreſſes to be 1 as — 
« ſaid, ſhall be liable to ſuch Sales, and in ſuch 
> Manner, and. the Monies ariſing by ſuch 
* Sales to be diſtributed in like Manner, as by 
an Act made in the ſecond Year of the Reign 
of their late Majeſties King William and 
* Queen Mary, (intituled, An A for enabling 
** the Sale of Goods diſtrained for Rent, in Caſe 
« the Rent be not paid in reaſonable Time) is in 
that Behalf directed and appointed. . 

And that whereas Tenants pur auter vie; 
(Lat is, for Life of another Perſon) and Lef- 
« ſees for Years, or at Will, frequently hold 
over the Tenements to them demiſed, after 
* the Determination of ſuch Leaſes: And 
* whereas after the Determination of ſuch or 

«i any 
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any other Leaſes, no Diſtreſs can by Law 
be made for any Arrears of Rent that grew 
due on ſuch reſpective Leaſes before the De« 
termination thereof; it is enacted, That it 
&* ſhall and may be lawful for any Perſon or 
« Perſons, having any Rent in Arrear, or due 
upon any Leaſe for Life or Lives, or for 
* Years, or at Will, ended or determined, to 
« diſtrain: for fuch Arrears after the Determi- 
& nation of the ſaid reſpective Leaſes, in the 
« ſame Manner as they might have done if 
* ſuch. Leaſe or Leaſes had not been ended or 
determined. | 

© Provided that ſuch Diſtreſs be made 
* vithin the of ſix Calendar Months af- 
4 ter the Determination of ſuch Leaſe, and du- 
« ring the Continuance of ſuch Landlord's Ti- 
* tle or Intereſt, and during the Paſſeſſion of 
the Tenant from whom ſuch Arrears be- 
came due. 
But that nothing in this Act contained 
© ſhall extend, or be conſtrued to extend, to 
let, hinder. or prejudice her Majeſty, her 
« Heirs or Succeſſors, in the levying, reco- 
* vering or ſeiſing any Debts,. Fines, Penal- 
„ties or Forfeitures, that are or ſhall be due; 
* payable or anſwerable to her Majeſty, her 
fHeirs or Succeſſors, but that it ſhall and may 
« be lawful for her Majeſty, her Heirs and Suc- 
* ceſſors, to levy, recover, and ſeiſe ſuch Debts, 
« Fines, Penalties and Forfeitures, in wor 


* 


* 
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ſame Manner as if thes: Act had amen, 


— made. D * * "A 


After 42 Landlord had had'a. Year's Rent 
paid out of the Execution-Money according to 
this Act, there came in another Execution; 
and the Sheriff refuſing to levy. him another 
Year*s Rent, he moved the Court for a Rule, 
but was denied; for the Intent of the Act was. 
only to continue a Lien as to one Lear, and to 
puniſh him for his Laches, if he let more 
run in arrear. If the Landlord had any Thing. 
to ſupport his Demand, he might bring his Ac- 
tion againſt the Sheriff, . 9. Geo. 2 Dad 
v. Saxby in B. R. Str. Rep. 1024. 

On Sat. 8 Anne, the Landlo;d: muſt ac- 
quaint the Sheriff of the Arreats (f Rent, and. 
then, and not till then, the Sheriff is obliged 
to ſee a Year's Rent ſatisfied before the Remo- 
val of the Goods. If the Landlord does not 
demand his Rent before removed, he is too 
late to aſk-it afterwards. T. 4 Geo. 1. Waring 
v. Dewberry, Str. 97 

Adminiſtrator of a Landlord within the A of 8 
Ame: Cafe by Plaintiff as Adminiſtrator of J. S. 
againſt the Defendant as Bailiff of the Liberty of 
the Duchy of Lancaſter, for executing a Fi. fa. 
and removirg:;the Goods off the Premiſſes be- 
fore the Landlord was paid his Year's Rent pur- 


| ſuant to the Stat. 8 Ann. c. 17. The General 


Hue pleaded; Verdict and Judgment for the 


Flaintiff; a Writ of Erro. brought, and the 


General 
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General Error aſſigned. Powys J. held the Acti- 
on lay againſt the Officer for the Tort, and that 
though Notice is requiſite, yet the want of al. 
ledging it is helped by the Verdict. And that 
the Removal of the Goods was @ Wrong to the 
Eftate of the Inteftate, for which bis Adminiſtra- 
tor might maintain an Attion. Et per Eyre ]. 
As the Officer had Notice, that is enough to 
ſubject him, though it does not amount ton 
Demand of the Money 


of the Plaintiff. in the 
Execution; which, though the Statute is ſilent, 
yet upon the Reaſon of the Thing take to be 
neceſſary. Executors and Adminiſtrators may 
ſuc for an Eſcape, and here the Inteſtate had 
an Intereſt, for: which his Adminiſtrator may 
bring an Action. To which Forteſcue J. agreed, 
and the Judgment of C. B. was affirmed. M 
6 Geo. 1. Palgrave v. Windbam, Sir. 212. 

Upon an Execution againſt the Defendant, 
the Court was moved on Behalf of Sadler the 
Defendant's Landlord, for a Rule on the She- 
riff to levy and pay him a Year*s Rent; and 
the Queſtion was, Whether the Sheriff was to 
have his Poundage, and from whom? After 
ſeveral Motions the Court made a Rule for him 
to pay the Landlord without any Deduction. 
They inclined that it was in the Nature of a 
farther Execution, and that the Sheriff was in- 
titled to his Poundage, but from whom they 
gave no Opinion, it not being before them as 
to any Thing but the Caſe of the Ge 
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T. 12 Geo. 1. Gore v. Gofton, in B R. Sir: 
"Note; By an Act of Parliament made at 
Oxford in the ſeventeenth Year of King Charles 
the Second, it is enacted, That whenſoever any 
Plaintiff in Replevin ſhall be nonſuit before 
the Iſſue joined in any Suit of Replevin, by 
Plaint or Writ lawfully returned, removed or 
depending in any of the King's Courts at M. 
minſter ; That the Defendant making a Sug- 
geſtion in Nature of an Avowry or Cognizance 
tor ſuch Rent, to aſcertain the Court of ſuch 
Cauſe of Diſtreſsz then the Court upon his 
Prayer ſhall award a Writ to the Sheriff of the 
County where the Diſtreſs was taken, to in- 
quire by the Oaths of twelve good and lawful 
Men of his Bailiwick, touching the Sum in 
arrear at the Time of ſueh᷑ Diſtreſs taken, and 
the Value of the Goods or Cattle diſtrained; 
and upon fifteen” Days Notice given to the 
Plaintiff or his Attorney in Court, of the Sit- 
ting of ſuch Inquiry, the Sheriff may inquire 
of the Truth of ſuch Matters contained in the 
Writ, by the Oaths of twelve Men, &c. And 
upon Return of the Inquiſition, the Defendant 
(that is, he that diſtrained) ſhall have Judg- 
ment to recover againſt the Plaintiff the Ar- 
rearages of ſuch Rent, in Caſe the Goods or 
Cattle diſtrained ſhall amount unto that Value; 
and in Caſe they ſhall not amount unto that 
alue, then ſo much as the Value of the fald + 
Goods and Cattle ſhall amount unto, 2 : 
2 wi 


- Avowant, or 
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with his full Coſts of Suit, and ſhall have Exe. 
cution thereupon by Fieri facias or Elegit, or 
otherwiſe, - as the Law ſhall require. And in 
Caſe ſuch Plaintiff ſhall be nonſuit after Cog. 
nizance or Avowry made, or Iſſue joined, or 
if the Verdict ſhall be given againſt ſuch Plain- 
tiff, then the Jurors that are impanelled or re- 
turned, to inquire of ſuch Iſſue, ſhall at the 
Prayer of the Deendant inquire concerning 
the Sum of the Arrearages, and the Value of 
the Goods or Catile diſtrained; and thereupon 
the Avowant, or he that makes a Conuſance, 
ſhall have Judgment for ſuch Arrcarages, or 
ſo much thereof as the Goods and Cat: 
tle amount unto, together with his full Coſts, 
. the ſame as afore- 
fai 
And if the Judgment in any 'of the Courts 
eforelaid} be given upon Demurrer for the 
Avowant; or him that maketh Conuſance for 
any Rent, the Court ſhall, at the Prayer of 
the -Defendant, award a Writ to inquire of 
the Value of fuch Diſtreſs; and upon the Re- 
turn thercof, Judgment ſhall be given for the 
— makes Conuſance as 
aforeſaid, for the Arrears alledged to be behind 
in ſueh Avowry or Conuſance, if the Goods or 
Cattle fo diſtrained ſhall amount to that Value; 
and in Caſe they ſhall not amount to that Value, 
then for ſo much as they amount un:o, toge- 
ther with his full Caſts of Suit, and peer 
5 1 
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And in all Caſes aforeſaid, where the Di- 
ſtreſs is not of the Value of the Rent Arrear, 
there the Party to whom theſe Arrearages are 
due, his Executors or Adminiſtrators may 
from Time to Time diſtrain again for the 
Reſidue of the ſaid Arrears, which formerly a 
Man could not do, for he might not diſtrain 
twice for one Rent, for it was accounted, his 
Folly that he took not a ſufficient Diſtreſs at 
firſt, But now by the Statute, That and ſeve- 
ral other Advantages are taken away from the 

Tenant. | 
Where Corn taken in echtes may be . | 
rained, vide Comyn,"s Rep. 204. 

By the late Act for the Amendment of the 
Law, 4 & 5 Ame, It is lawful for any De- 
ſendant or Tenant in any Action or Suit, or for 
any Plaintiff in Replevin an any Court of Re- 
cord, with the I eave of the ſame Court, to plead 
as many ſeveral Matters thereto as he ſhall think. 
— ſor bis Defence; 2-2 1112p onnA 

Provided, That if any ſuch Matter ſhall, 
ypon a Demurrer joined, be adjudged: inſuffi- 
cient, Coſts ſhall given at the Diſcretion. 
of the Court. Or if a Verdict ſhall be found 
upon any Iſſue in the faid Cauſe for the Plain- 
tiff or Defendant, Coſts ſhall alſo be given 
in like Manner, unleſs the Judge who. tried: 
the ſaid Iſſue ſhall certify, that the faid De- 
fendant or Tenant, or Plaintiff in Replevin, 
bad a e Duft to 22 ſuch: Mane, 


188 The LAWS concerning Ch. 4. 


which upon the ſaid Iſſue ſhall be found againſt 
him. Sce more of Replevin in the next Chap. 
ter. 
The Plaintiff brought Treſpaſs in C. B. for 
1 an exce//ive Diſtreſs, and on Error in 
B. R. the Judgment was reverſed, for that 
Treh ſs would not lie where the Entry at firſt 
ful, and here is nothing ſubſequent to 
—_ it A Treſpaſs, as there is where the Di- 
; ſtreſs is abuſed. The Remedy ought to be by 
Special Action founded on the Statute of 
Marleberge, 3 Lev. 48. for at Common Law 
the Party Sd * a Diſtreſs of more Va- 
lue than the Rent, ſo as to make it more eli- 
— for the Party to redeem the Goods by 
ment of the Rent. Here was ſome Rent 
oo ſo a Diſtreſs was lawful ; and as it is but 


one Act, it cannot be a eb. 
2. Lynne v. Moody, Str. 851. _ 


Anno o Georg 2. Regis, « An Af 
the more effeflual preventing 
« Frauds committed by Tenants, and 


for the more eaſy 232 of Rents, 
&« and Renewal 2 Leaſes. 


OR ſecuring to Leffors and Land- 
owners their juſt Rights, and to pre- 
vent Frauds N committed by Te- 
* nants, be it enacted by the King's moſt ex- 
« cellent Majeſty, by and with the — 
„% (on- 
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& 
£6 
& 
& 
© 
© 
40 
£ 


cc 


Conſent of the Lords Spiritual and Tem 
ral, and Commons, in this preſent Parlia. 
ment aſſembled, and by the Authority of 
the ſame, That in Caſe any Tenant or Te- 
nants for any Term for Life, Lives or Years, 
or other Perſon or Perſons, who are or ſhall 
come into Poſſeſſion of any Lands, Tene- 


ments or Hereditaments, by, from, or un- 


der, or by Colluſion with ſuch Tenant or 
Tenants, ſhall wilfully hold over any Lands, 
Tenements or Hereditaments, after the De- 
termination of ſuch Term or Terms, and 
after Demand made and Notice in Wri- 
ing given, for delivering the Poſſeſſion 
thereof, by his or their Landlords or Lef- 
ſors, or the Perſon or Perſons, to whom the 
Remainder or Reverſion of ſuch Lands, Te- 
nements or Hereditaments ſhall belong, his 
or their Agent or Agents thereunto lawfully 
authorized ; then and in ſuch Caſe ſuch Per- 
ſon or Perſons, fo holding over, ſhall, for 


* and during the Time he, ſhe and they ſhall 
* {o hold over, or keep the Perſon or Perſons 


cc 
cc 


6c 


intided out of Poſſeſſion of the faid Lands, 


* Tenements and Hereditaments, as aforeſaid, 


pay to the Perſon or Perſons ſo kept out of 


„ Poſſeſſion, their Executors, Adminiſtrators 


cc 


( 


or Aſſigns, at the Rate of double the yearly 
Value of the Lands, Tenements and Here- 


* ditaments fo detained, for ſo long Lime as 


66 


the ſame are detained, to be recovered in 


* any of his Majeſty's Courts of Record, by 


„Action 
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Action of Debt, whereunto the Defendant 
or Defendants ſhall be obliged to give ſpe- 
cial Bailz againſt the Recovering of which 
ſaid Penalty there ſhall be no Relief in 


Equity. | 


 &* And whereas great Iaconveniencies do 


<c 


the Landlord or Leſſor, to whom the ſame 


fr uently happen to Leſſors and Landlords 
in Caſes of 2 for Non- payment of 
Rent, by Reaſon of t 


he many Niceties that 
attend Re- entries at Common Law; and 
foraſmuch as when a legal Re- entry is made, 


the Landlord or Leſſor muſt be at the Ex- 


pence, Charge and Delay of recovering in 
2 before he can obtain the actual 
Poſſeſſion of the demiſed Premiſſes; and it 
often happens, that after ſuch a Re-entry 
made, the Leſſee or his Aſſignee, upon one 
or more Bills filed in a Court of Equity, not 
only holds out the Leſſor or Landlord, by 
an Injunction, from recovering the Poſſeſſi- 


on, but likewiſe, pending the ſaid Suit, do 


run much more in Arrear, without giving 
any Security for Rents due, when the ſaid 
Re-entry was made, or which ſhall or 
do afterwards incur : For Remedy whereof 


be it enacted by the Authority aforeſaid, 
That in all Caſes between Landlord and Te- 


nant, from and after che twenty - fourth Day 
of June one thouſand ſeven hundred and 
thirty-one, as often as it ſnall happen that 
one Half-Vear's Rent ſhall be in Arrear, and 


uw. 
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* is due, hath Right by Law to re-enter for 


the Non-payment thereof, ſuch Landlord 


< or Leſſor ſhall and may, without any for- 
£ mal Demand or Re- entry, ſerve a Declara- 
<« tion in Ejectment for the Recovery of the 
& demiſed Premiſſes; or in Caſe the ſame can- 
4 not be legally ſerved, or no Tenant be in 
<« actual Poſſeſſion of the Premiſſes, then to 
« affix the ſame the Door of ariy demiſed 
“ Meſſuage; or in Caſe ſuch Ejectment ſhall 
not be for the Recovery of any Meſſuage, 
then upon ſome notorious Place of the Lands, 
« Tenements or Hereditaments, compriſed iti 
&« ſuch Declaration in Ejectment, and ſuch Af- 
fixing ſhall be deemed legal Service there- 
& of, which Service or Affing ſüch Declara- 
tion in Ejectment ſhall ſtand in the Place 
« and Stead of a Demand and Re- entry; and 
e in Caſe of Judgment againſt the caſual Ejec- 
tor, or Nonſuit for not confeſſing Leaſe, 
« Entry and Oufter, it ſhall be made appear 
to the Court where the ſaid Suit is depend- 
ing, by Affidavit, or be proved upon the 
<« Trial, in Caſe the Defendant appears, that 
„Half a Year's Rent was due before the ſaid 
Declaration was ſerved, and that no ſuffici- 
< ent Diſtreſs was to be found on the demiſed 
ͤPremiſſes, countervailing the Arrears then 
due, and that the Leſſor or Leſſors in 


Ejectment had Power to re- enter; then and 


in every ſuch Caſe the Leſſor or Leſſors in 
EFEjectment ſhall recover Judgment and Exe- 


A cution, 


— —— 
* 


- 
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© cution, in the ſame Manner as if the Rent 
in Arrtar had been legally demanded, and 


< a Re- entry made; and in Caſe: the Leſſee 


or Leſſees, his, her or their Aſſignee or 
ees, © or other Perſon or Perſons, 
or 22 under the ſaid Leaſes, 

er Judgment to be had 


* claiming 
5 ſhall permit and ſu 


C and . ſuch Ejectment, and Exe- 


*© cution to be executed thereon, without pay- 
e ing the Rent and Arrears, together with full 
“ Coſts, and without filing any Bill or Bills, 
<« for Relief in Equity, within ſix Kalendar 


Months after ſuch Execution executed; then 


and in ſuch Caſe the ſaid Leſſee or Leſlees, 
< his, her or their Aſſignee or Aſſignees, and 
all other Perſons chiming and deriving un- 
der the ſaid Leaſe, ſhall be barred and fore- 
„ cloſed from all Relief or Remedy in Law 
«or Equity, other than by Writ of Error, 
for Reverſal of ſuch Judgment, in Caſe the 
© ſame ſhall be erroneous ; and the ſaid Land- 

<« lord or Leſſor ſhall from thenceforth hold 
«* the ſaid demiſed Premiſſes diſcharged from 
« ſuch Leaſe; and if on ſuch Ejectment Ver- 
dict ſhall paſs for the Defendant or Defen- 

& dants, or — Plaintiff or Plaintiffs ſhall be 
* nonſuited therein, except for the Defendant 
or Defendants not conteſling Leaſe, Entry 
and Outer, then in every ſuch Caſe ſuch De- 
& fendant or Defendants ſhall have and recover 
© his, ber and their full Coſts: Provided al. 


60 n. that . herein contained ſhall 
"a « exte; ad 


* 
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« extend to bar the Right of any Mortgagee 
« or Mortgagees of ſuch Leaſe, or any Parc 
& thereof, who ſhall not be in Poſſeſſion, ſo 
« as ſuch Mortgagee or Mortgagees ſhall and 
« do, within ſix Kalendar Months after ſuch 
Judgment obtained, and Execution executed, 
« pay all Rent in Arrear, and all Coſts and 
« Damages ſuſtained by ſuch Leſſor, Perſon 
e or Perſons intitled to the Remainder or Re- 
| e yerſion as aforeſaid, and perform all the Co- 
| « venants and Agreements, which on the Part 
& and Behalf of the firſt Leſſee or Leſſees are 
and ought to be performed. 


« And be it further enacted by the Autho- 
rity aforeſaid, That in Caſe the ſaid Leſſee 
* or Leſſees, his, her or their Aſſignee or, 
. ** Aſſignees, or other Perſon or Perſons, claim- 
y > ing any Right, Title or Intereſt in Law or 
* Equity, of, in or to the ſaid Leaſe, ſhall, 


£ 


* 


e « within the Time aforeſaid, file one or more. 
|. « Bill or Bills, for Relief in any Court of 
d Equity, ſuch Perſons or Perſons ſhall not 
m have or continue any Injunction againſt the 
r- Proceedings at Law on ſuch Ejectment, 
n- „ unlefs he, ſhe or they do or ſhall, within 


be « forty Days next after a full and perfect An- 
nt „ ſwer ſhall be filed by the Leſſor or Leſ- 
ry „ fors of the Plaintiff in ſuch Ejectment, 
e- bring into Court, and lodge with the proper 
ver © Officer ſuch Sum and Sums of Money, as, 
al- the Leſſor or Leſſors of the Plaintiff in the 
zal . bald Hectment ſhall, in his, her or their 
1 1 r " Anſwer 
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« Anſwer, ſwear to be due and in arrear, 
% over and above all juſt Allowances, and alſo 
* the Coſts taxed in the faid Suit, there to 
« remain till the dowry of the Cauſe, or 
„ to be paid out to the Leſſor or Landlord, 
* on good Security, ſubject to the Decree of 
* the Court; and in Caſe ſuch Bill or Bills 
** ſhall be filed within the Time aforeſaid, and 
te after Execution is executed, the Leſſor or 
4% Leffors of the Plaintiff ſhall be accountable 
** only for ſo much, and no more, as he, ſhe or 
* they ſhall really and bonafide without Fraud, 
«© Deceit or wilful Neglect, make of the de- 
« miſed Premiſſes, from the Time of his, her 
** of their entering into the actual Poſſeſſion 
thereof; and if what ſhall be ſo made by 
4% the Leſſor or Leſſors of the Plaintiff, hap- 
« pen to be lefs than the Rent reſerved on 
# the ſaid Leaſe, then the ſaid Leſſee or Leſ- 
«© fees, his, her or their Aſſignee or Aſſignees, 
«© before he, ſhe or they ſhall be reſtored to 
# his, her or their Poſſeſſion or Poſſeſſions, 
« ſhall pay ſuch Leffor or Leſſors, or Land- 
* lord or Landlords, what the Money fo by 
« them made, fell ſhorr of the reſerved Rent, 
for the Time ſuch Leſſor or Leffors of the 
« Plaintiff, Landlord or Landlords, held the 


„ (11d Lands. 


Provided always, and be it further enacted 
« by the Authority aforeſaid, That if the Te- 
© nant or Tenants, his, her or their Aſſignee 
or Aſſignees, do or ſhall, at any — 

at fore 
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« fore the Trial in fuch Ejectment, pay or 
« tender to the Leſſor or Landlord, his Exe- 
« cutors or Adminiſtrarors, or his, her or cheir 
« Attorney in that Cauſe, or pay into the 
« Court where the ſame Cauſe is depending, 
« all the Rent and Arrears, together with che 
« Coſts; then and in ſuch Caſe all further Pro- 


'« ceedings on the ſaid Ejectment ſhall ceafe 


« and be diſcontinued ; and if ſuch Leſſee or 
„ Leſſees, his, her or their Executors, Admi- 
« ſtrators or Aſſigns, ſhall, upon ſuch Bill filed 


<« as aforeſaid, be relieved in Equity, he, ſhe 


and they ſhall have, hold and enjoy the de- 


„ miſed Lands, according to the Leaſe there - 


&* of made, without any new Leaſe to be ther- 
of made to him, her or them. | 
And whereas the Remedy for recovering 
© RentsSeck, Rents of Aſſize and Chief Rents, 
« aretedious and difficult, Be it therefore enact᷑ - 
* ed by the Authority aforeſaid, That from 
and after the twenty-fourth Day of June 
one thouſand ſeven hundred and thirty-one, 
* all and every Perſon or Perſons; Bodies Po- 
* litick and Corporate, ſhall ad may have the 
* like Remedy by Diſtreſs, and by impound- 


ing and ſelling the ſame, in Caſes of Rents 


Seck, Rents of Aſſize and Chief Rents, 


© which have been duly anſwered or paid for 


the Space of three Years, within the Space 

© of twenty Years before the firſt Day of this 

** preſent Seſſion of Parliament, or ſhall be 

** hereafter created, as in Caſe of Rent —_ 
a 12 * 
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ed upon Leaſe; any Law or: Uſage to the 
« contrary notwithſtanding. 


| And whereas many Perſons hold conſidera- 


ble Eſtates by Leaſes for Lives or Years, and 
leaſe out the ſame in Parcels to ſeveral Un- 
der-Tenants; and whereas many of thoſe 
Leaſes cannot by Law be renewed without 
a Surrender of all the Under- Leaſes derived 
out of the ſame, ſo that it is in the Power 
of any ſuch Under-Tenan's to prevent or 
delay the Renewing of the principal Leaſe, 
by refuſing to ſurrender their Under-Leaſes, 
notwithſtanding they have covenanted fo to 
do, to the great Prejudice of their imme- 
diate Landlords, the firſt Leſſees: For pre- 
venting ſuch Inconveniencies, and for ma- 
king the Renewal of Leaſes more eaſy for 
the future, Be it enacted by the (aw How 


aforeſaid, That in Caſe any Leaſe ſhall be 


duly ſurrendered, in order to be renewed, 
and a new Leaſe made and executed by the 
chief Landlord or Landlords, the ſame new 
Leaſe ſhall, without a Surrender of all or any 
the Under-Leaſes, be as good and valid to 
all Intents and Purpoſes, as if all the Under- 
Leaſes derived thereout had been likewiſe 
ſurrendered at or before the taking of ſuch 
new Leaſe; and all and every Perſon and 
Perſons, in whom any Eſtate for Life or 
Lives, or for Years, ſhall from Time to 
Time be veſted by Virtue of ſuch new Leale, 


and his, ther and their Executors and Admi- 
5 ov * niſtr ator $3, 
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c niſtrators, ſhall be intitled to the Rents, Co- 
& venants and Duties, and have like Remedy 


© for Recovery thereof, and the Under-Leſ- 


e ſees ſhall hold and enjoy the Meſſuages, 
Lands and Tenements, in the reſpective 
% Under-Leaſes compriſed, as if the original 
« Leaſes, out of which the reſpective Under- 
«© Leaſes are derived, had been (til kept on 
% Foot and continued; and the chief Land- 
Jord and Landlords ſhall have, and be in- 
& ticled to, ſuch and the ſame Remedy, by 
&« Diſtreſs or Entry in and upon the Meſſuages, 
« Lands, Tenements and Hereditaments, 
* comprized in any ſuch Under-Leaſe, for the 
„ Rents and Duties reſerved by ſuch new 
„ Leaſe, fo far as the ſame exceed not the 
* Rents and Duties reſerved in the Leaſe, out 
„of which ſuch Under-Leaſe was derived, as 
© they would have had in Caſe ſuch former 
« Leaſe had been ſtill continued, or as they 
* would have had in Caſe the reſpective Un- 
der-Leaſes had been renewed under ſuch new 
e principal Leaſe; any Law, Cuſtom or 
* Uſage to the contrary hereof notwithſtand- 
ing. | 1 2 
Provided always, That nothing in this 


Act contained ſhall extend to that Part of 


% Great Britain called Scotland.“ 
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The laſt Acts being found not ſufficient to 
remedy the Inconveniencies that at- 
tended Landlords ; by an Act of Parlia- 
ment made 11 Geo. 2. c. 19. intituled, 
An AZ for the more effetual ſecuring 

© the Payment of Rents, and preventing 
5 Fraud, by Tenants; 


« T is enacted, That from and after the 
«« 2 twenty-fourth Day of June in the Year 
of our Lord one thouſand (ſeven hundred and 
„ thirty- eight, in Caſe any Tenant or Tenants, 
© Leſſee or Leſſees for Life or Lives, Term of 
© Years, at Will, Sufferance or otherwiſe, of 
any Meſſuages, Lands, Tenements or He- 
« reditaments, upon the Demiſe or holding 
* whereof any Rent is or ſhall be reſerved, 
* due or made payable, ſhall fraudulently or 
s clandeſtinely convey away or carry off or 
© from ſuch Premiſſes, his, her or their Govds 
or Chattels, to prevent the Landlord or Leſ- 
© for, Landlords or Leſſors, from diſtraining 
* the ſame for Arrears of Rent fo reſerved, 
due or made payable ; it ſhall and may be 
« lawful to and for every Landlord or Leſſor, 
&« T andlords or Leſſors, within that Part of 
% Great Britain called England, Dominion of 
« ales, or the Town of Berwick upon 
e Tweed, or any Perſon or Perſons by bim, 


her or them for that Purpoſe lawfully im- 
% powered, 
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« powered, within the Space of thirty: Days 
next enſuing ſuch conveying away or carry- 
ing off ſuch Goods or Chattels as aforeſaid, 
* to take and ſeiſe ſuch Goods and Chattels 
« wherever the ſame ſhall be found, as a Di- 
&« ſtreſs for the ſaid Arrears of Rent; and the 
«* ſame to ſell, or otherwiſe to diſpoſe of in ſuck 
« Manner as if the ſaid Goods and Chattels 
* had actually been diſtrained by ſuch Leſſor 
4 or Landlord, Leſſors or Landlords in and 
upon ſuch Premiſſes for ſuch Arrears of 
Rent; any Law, Cuſtom or Uſage to the 
e contrary in any wiſe notwithſtanding, 

% Provided always, That no Landlord or 
Leſſor, or other Perſon intitled to ſuch Ar- 
« rears of Rent, ſhall take or ſeiſe any ſuch 
*© Goods or Chattels as a Diſtreſs tor the ſame, 
* which ſhall be ſold bona fide, and for a va- 
% luable Conſideration, before fuch Seiſure 
made, to any Perſon or Perſons not. privy 
* to ſuch Fraud as aforeſaid ; any Thing 
herein contained to the contrary notwith- 
e ſtanding. 3 ite 4 

lt is further enacted, That from and af- 
© ter the ſaid twenty-fourth Day of June, if 
any ſuch Tenant or Leſſee ſhall fraudulently 
remove and convey away his or her Goods 
or Chattels as aforeſaid, or if any Perſon or 
Perſons ſhall wilfully and knowingly aid or 
** a{iſt any ſuch Tenant or Leſſee in luch frau- 
** dulent conveying away or carrying off of 
any Part of his or her Goods or Chatrels, 

14 or 
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or in concealing the ſame; all and every 
Perſon or Perſons ſo offending ſhall forfeit 
and pay to the Landlord or Landlords, 
Leſſor or Leſſors, from whoſe Eſtate ſuch 
Goods and Chattels were fraudulently carried 
off as aforeſaid, double the Value of the 
Goods by him, her or them reſpectively 
carried off or concealed as aforeſaid, to be 
recovered by Action of Debt in any of his 
Majeſty's Courts of Record at Weſtminſter, 


or in the Courts of Seſſion in the Counties 


Palatine of Cheſter, Lancaſter or Durham re- 
ſpectively, or in the Courts of Grand Seſ- 
ſions in Wales; wherein no Eſſoin, Protec- 
tion or Wager of Law ſhall be allowed, nor 
more than one Imparlance., \ _ 
« Tt is alſo enacted, That where the Goods 
and Chattels fo fraudulently carried off or 
concealed, ſhall not exceed the Value of 
fifty Pounds, it ſhall and may be lawful for 
the Landlord or Landlords, from whoſe 


Eftate ſuch Goods or Chattels were removed, 


his, her or their Bailiffs, Servant or Agent, 


in his, her or their Behalf, to exhibit a Com- 


plaint in Writing againſt ſuch Offender or 


Offenders before two or more Juſtices of 


the Peace of the ſame County, Riding or 
Diviſion of ſuch County, refiding near the 
Place whence ſuch Goods and Chattels were 
removed, or near the Place where the ſame 
were found, not being intereſted in the 


Lands or Tenements whence ſuch Goods 
«© were 
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were removed; who may ſummon the Par” 
ties concerned, examine the Fact and all pro- 
per Witneſſes upon Oath, or if any ſuch 
Witneſſes be one of the People called Qua- 
ters, upon Affirmation required by Law; 
and in a ſummary Way determine whether 
ſuch Perſon or Perſons be guilty of the Of- 
tence with which he or they are charged; 
and to inquire in like Manner of the Value 
of the Goods and Chattels by him, her or 
them reſpectively ſo fraudulently carried off 
or concealed as aforeſaid; and upon full 
Proof of the Offence, by Order under their 
Hands and Seals, the ſaid Juſtices of Peace 
may and ſhall adjudge the Offender or Of- 
fenders to pay double the Value of the faid 
Goods and Chatrels ro ſuch Landlord or 
Landlords, his, her or their Bailiff, Servant 
or Agent, at ſuch Time as the faid Juſtices 
ſhall-appoint : And in Caſe the Offender or 
Offenders having Notice of ſuch Order, 
ſhall refuſe or negle& fo to do, may and 
ſhall, by Warrant under their Hands and 
Seals, levy the ſame by Diſtreſs and Sale of 
the Goods and Chattels of the Offender or 
Offenders z' and for want of ſuch Diſtreſs 


may commit the Offender or Offenders to 
the Houſe of Correction, there to be kept 


to hard Labour, without Bail or Mainprize, 


for the Space of fix Months, unleſs the Mo- 


cc 
tt 


ney ſo ordered to be paid, as aforeſaid, ſhall 
be ſooner ſatisfie d. is 
ES « Pro- 
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„ Provided alſo, That it ſhall and may be 
4 lawful for any Perſon, who thinks birne 
* aggrieved by ſuch Order of the ſaid two 
* Juſtices, to appeal to the Juſtices of Peace 
« at their next General or Quarter Seſſions to 
be held for the ſame County, Riding or Di- 
«*« viſion of ſuch County, who may and ſhall 
„ hear and determine ſuch Appeal, and give 
«* ſuch Coſts to either Party as they ſhall think 
5 reaſonable, whoſe Determination therein 
* ſhall be final. 

* Provided alſo, That herd the Party ap- 

«+, pealing ſhall enter into a Recognizance with 
one or two ſufficient Surety or Sureties, in 
double the Sum ſo ordered to be paid, with 
Condition to appear at ſuch Genera] or 

**. Quarter Seſſions, the Order of the ſaid two 
&« Juſtices ſhall not be executed againſt him in 
* the mean Time. 

« And it is further nated; That where 
« any Goods or Chattels fraudulently or clan- 
« deſtinely conveyed or carried away by any 
„% Tenant or Tenants, Leſſce or Leſſees, his, 
« her or their Servari or Servants, Agent or 
Agents, or other Perſon or Perſons aiding 
« or aſſiſting therein, ſhall be put, placed or 
kept in any Houſe, Barn, Stable, Out- houſe, 
«Yard, Cloſe, or Place locked up, faſtened or 
« otherwiſe ſecured, ſo as to prevent ſuch 
« Goods or Chattels from being. taken and 
ſeiſed as a Diſtreſs for Arrears of Rent; it 


1 thall and may be lawful for. the Landlord or 
| Land- 


* oo © TT 6 We 
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„ [andlords, Leſſor or Leſſors, his, her or 
„ their Steward, Bailiff, Receiver or other 
« Perſon or Perſons impowered, to take and 
« ſeiſe, as a Diſtreſs for Rent, ſuch Goods and 
„% Chattels (frſt calling to his, her or their 
« Afſiftance the. Conſtable, Headborough, 
« Borſholder,. or other Peace-Officer: of the 
« Hundred, Borough, Pariſh, Diftri& or 
% Place where the ſame ſhall be ſuſpected. to 
© be concealed, who are hereby required to 
e aid and aſſiſt therein; and in Caſe of a 
„ Dwelling- houſe, Oath being alſo firſt made 


before ſome Juſtice of the Peace of a rea- 


** ſonable Ground to ſuſpect that ſuch Goods 
Hor Chattels are therein) in the Day-time to 
break open and enter into ſuch Houſe, Barn, 
„“ Stable, Out-houſe, Yard, Cloſe and Place; 
« and to take and ſeiſe ſuch Goods and Chat- 
« tels for the ſaid Arrears of Rent, as he, ſhe: 
or they might have done by Virtue of this 
« or any former Act, if ſuch Goods and 
** Chatrels had been put in any open Field or 
% Place. 

Andi it is further enacted, That from and 
after the ſaid twenty- fourth Day of June, 
which ſhall be in the Year of our Lord one 
„ thouſand ſeven hundred and thirty-eight, it 
** ſhall and may be lawful. to and for every 
« Leffor or Landlord, Leſſors or Landlords, 
or his, her or their Steward, Bailiff, Receiver, 
or other Perſons impowered by him, her or 
them, to take and ſeiſe, as a Diſtreſs for. Ar- 
© rears: 


A 


4 
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40 


rears of Rent, any Cattle or Stock of their 


reſpective Tenant or Tenants, feeding or de- 


paſturing upon any Common, appendant or 
appurtenant, or any Ways belonging to all 
or any Part ot the Premiſſes demiſed or hol- 
den ʒ and alſo to take and ſeiſe all Sorts of 
Corn and Graſs, Hops, Roots, Fruits, Pulſe, 
or other Product whatſoever, which ſhall 
be growing on any Part of the Eſtates fo de- 
miſed or holden, as a Diſtreſs for Arrears of 
Rent; and the ſame to cut, gather, make, 
cure, carry and lay up, when ripe, in the 
Barns or other proper Place on the Premiſſes 


« fo demiſed or holden; and in Caſe there ſhall 


40 


be no Barn or proper Place on the Premiſſes 
ſo demiſed or holden, then in any other 
Barn or proper Place which ſuch ILeſſor or 


Landlord, Leffors or Landlords mall hire, 


or -otherwiſe procure for that Purpoſe, and 
as near as may be to the Premiſſes; and in 
convenient Time to appraiſe, ſel], or other- 
wiſe difpole of the ſame, towards Satisfacti- 
on of the Rent for which ſuch Diſtreſs ſhall 
have been taken, and of the Charges of fuch 
Diſtreſs, Appraiſement and Sale, in the 
lame Manner as other Goods and. Chattels 
may be ſeiſed, diſtrained and difpoled of 
and the Appraiſement thereof to be taken 
when cut, gathered, cured and made, and not 
betore. 

«<<. Provided always, That Notice of the Place 


where the Goods and Chattels fo — 
l | 6«& ſhal 
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ſhall be lodged or depoſited, ſhall, within 
the Space of one Week after the lodging 
or depoſiting thereof in ſuch Place, be given 
to ſuch Leſſee or Tenant, or left at the laſt 
Place of his or her Abode; and that if after 
any Diſtreſs for Arrears of Rent ſo raken, of 
Corn, Graſs, Hops, Roots, Fruits, Pulſe, or 
other Product which ſhall be growing as 
aforeſaid, and any Time before the ſame ſhall 
be ripe and cut, cured or gathered, the Te- 
nant or Leſſee, his or her Executors, Admi- 
niſtrators or Aſſigns, ſhall pay, or cauſe to be 
paid to the Leſſor or Landlord, Leſſors or 
Landlords, for whom tuch Diſtreſs ſhall be 
taken, or to the Steward or other Per- 
ſon uſually employed to receive the Rent of 
ſuch Leſſor or Leſſors, Landlord or Land- 
lords, the whole Rent which ſhall be then 
in arrear, together with the full Coſts and 
Charges of making ſuch Diſtreſs, and which 
ſhall have been occaſioned thereby; that 
then, and upon ſuch Payment, or lawful 


Tender thereof actually made, whereby the 


End of ſuch Diſtreſs will be fully anſwered, 
the ſame and every Part thereof ſhall ceaſe; 
and the Corn, Graſs, Hops, Roots, Fruits, 
Pulſe, or other Product ſo diſtrained, ſhall 
be delivered up to the Leſſee or Tenant, 
his or her Executors, Adminiſtrators or A,. 


„ ſigns; any Thing herein before contained 
to the contrary notwichſtanding. 


« And 
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Add it is alſo enacted, That from and af. 
ter the ſaid twenty - fourth Day of June one 
* thouland ſeven hundred and thirty- eight, it 
* ſhall and may be lawful to and for any Per- 
« fon or Perſons lawfully taking any Diſtreſs 
for any Kind of Rent, to impound or other- 
<< wile ſecure the Diſtreſs ſo made, of what 
„ Nature or Kind ſoever it may be, in ſuch: 
« Place, or on ſuch Part of the Premiſſes 
„ chargeable with the Rent, as ſhall be moſt 
« fit and convenient for the impounding and 
« ſecuring ſuch Diſtreſs ; and to appraiſe, ſell 
« and diſpoſe of the ſame upon the Premiſſes, 
© in like Manner, and under the like Directi- 
ons and Reſtraints to all Intents and Pur- 
© poles, as any Perſon taking a Diſtreſs for 
Rent may now do off the Premiſſes, by Vir- 
4 tue of an Act made in the ſecond Year of the 
« Reignof King William and Queen Mary, in- 
<« tituled, An Act for enabling the Sale of Goods 
« giſtrained for Rent, in Caſe the Rent be not 
« Paid in a reaſonable Time; or of one other 
Act made in the fourth Year of his preſent 
% Majeſty, intituled,. An Ad for the more effec- 
« tual preventing J rauds committed by Tenan!s, 
and far the more eaſy Recovery of Rents and 
* Renewal of Leaſes; and that it ſhall and may 
% be lawful to and for any Perſon or Perſons 
© whatſoever, to come and go to and from ſuch 
Place or Part of the ſaid Premiſes, where 
any Diſtreſs for Rent ſhall be impounded 


60 and ſecured, as aforeſaid, in order to view, 
'2 40 « appraile 


Ch. 4. Landlozds and Tenatits. 207 
«« appraiſe and buy, and alſo in order to carry 
« off or remove the ſame, on Account of the 
e Purchaſer thereof; and that if any Pound» 
&« breach or Reſcous ſhall be — of any 

« Goods and Chattels, or Stock diſtrained for 
« Rent, and impounded, or otherwiſe ſecured 
„by Virtue of this Act, the Perſon or Per- 
« ſons aggrieved thereby ſhall have the like 
«© Remedy, as in Caſes of Pound- breach, or 
6s Reſcous, is given and er by the ſaid 
“ Statute. 

It is alſo enacted, That from and after 
{© the faid twenty- fourth Day of June in the 
„ Year of our Lord one thouſand ſeven hun- 
„ dred and thirty-eight, all and every At- 
* tornment and Atiornments of any Te- 
% nant or Tenants of any Meſſuages, Lands, 
© Tenements or Hereditaments, within that 
« Part of Great Britain called England, Do- 
* minion of Wales, or Town of Berwick up- 
* on Tweed, ſhall be abſolutely. null and void 
* to all Intents and Pupoſes whatſoever; and 
the Poſſeſſion of their reſpective Landlord 
e or Landlords, Leſſor or Leſſors, ſhall not 
{© be deemed or conſtrued to be any wife 
charged, altered or affected by any ſuch At- 
** tornment or Attornments: Provided always, 
That nothing herein contained ſhall extend 
to vacate or affect any Attornment made 
©* purſuant to, and in Conſequence of ſome 
Judgment at Law, or Decree or /Order 


+ of a. Court of Equity, or made with the 
« Privity 


— —— — — 
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% Privity and Conſent of the Landlord or 
% Landlords, Leſſor or Leſſors, or to any 
% Mortgagee, after the Mortgage is become 
* forfeited. 

It is alſo further enacted, That from and 
“after the ſaid twenty. fourth Day of June 
one thouſand ſeven hundred and thirty- eight, 
« every Tenant, to whom any Declaration in 
«© Ejectment ſhall be delivered for any Lands, 
„ Tenements or Hereditaments, in that Part 
e of Great Britain called England, Dominion 
„ of Wales, or Town of Berwick upon Tweed, 
„ ſhall forthwith give Notice thereof to his or 
& her Landlord or Landlords, or his, her or 
te their Bailiff} or Receiver, under Penalty of 
« forfeiting the Value of three Years impro- 
« ved or Rack-Rent of the Premiſſes fo demiſed 
* or holden in the Poſſeſſion of ſuch Tenant, 
& to the Perſon of whom he or ſhe holds; to 
ebe recovered by Action of Debt, to be 
© brought in any of his Majeſty's Courts of 
„ Record at Weſtminſter, or in the Counties 
« Palatine of Cheſter, Lancaſter and Durham, 
« reſpectively, or in the Courts of Grand Sef- 
c ſions in Wales; wherein no Eſſoin, Protec- 
* tion or Wager of Law ſhall be allowed, nor 
« any more than one Imparlance. 
And it is further enacted, That it hall and 
% may be lawful for the Court, where ſuch 
„ Ejectment ſhall be brought, to ſuffer the 
4 Landlord or Landlords to make him, her or 
2 themielvesDetencant of Defendants, by join- 


ing 
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« ing with the Tenant or Tenants, to whom 
« ſuch Declaration in Ejectment ſhall be deli- 
« yered, in Caſe he or they ſhall appear; but 
« in Caſe ſuch Tenant or Tenants ſhall refuſe 
« or neglect to appear, Judgment ſhall be 
« ſigned againſt the caſual Ejector for want of 
« ſuch Appearance; but if the Landlord. or 
« Landlords of any Part of the Lands, Te- 
« nements or Hereditaments, for which ſuch 
« Ejectment was brought, ſhall deſire to ap- 
« pear by himſelf or themſelves, and conſent 
« to enter into the like Rule, that, by the 
« Courſe of the Court, the Tenant in Poſſeſ- 
« ſion, in Caſe he or ſhe had appeared, ought 
ce to have done; then the Court, where ſuch 
« Eje&tment ſhall' be brought, ſhall and may 
« permit ſuch Landlord or Landlords fo to 
« do, and order a Stay of Execution upon 
% ſuch Judgment againſt the caſual Ejec- 
„tor, until they ſhall make further Order 
« therein, | | | 
And to obviate ſome Difficulties that ma- 
„ ny Times occur in the Recovery of Rents, 
« where the Demiſes are not by Deed, it is 
further enacted, That from and after the ſaid 
« twenty-fourth Day of June it ſhall and may 
de lawful to and for the Landlord or Land- 
lords, where the Agreement is not by Deed, 
* to recover a reaſonable Satisfaction for the 
Lands, Tenements or Hereditaments, held 
* or occupied by the Defendant or Defendants, 
* inan Action on the Caſe, for the 1 and 
co ccu- 


= 
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0 tion of what was ſo held or enjqyed; 
% and if in Evidence on the Trial of ſuch Ac- 
« tion, any Parol Demiſe, or any Agreement 
« (not being by Deed) whereon a certain Rene 
was reſerved, ſhall appear, the Plaintiff in 
„in ſuch Action ſhall not therefore be non- 
« ſuited, but may make Uſe thereof as an 
Evidence of the Qgantum of the Damages to 
« be recovered. 

It is enacted, That from and after the 
* twenty-fourth Day of Zune one thouſand ſe- 
ven hundred and thirty-eight, where any 
«* Tenant for. Life ſhall happen to die before 
© or on the Day on which any Rent was re- 
« ſerved, or made payable upon any Demiſe 
* or Leaſe of any Lands, Tenements or He- 
& reditaments, which determined on the Death 
* of ſuch Tenant for Life, that the Executors 
« or Adminiſtrators of ſuch Tenant for Life 
% ſhall and may, in an Action on the Caſe, re- 
© cover off and from ſuch Under- Tenant or 
„ Under-Tenants of ſuch Lands, Tenements 
or Hereditaments, if ſuch Tenant for Life 
* die on the Day on which the ſame was made 
& payable, the Whole, or if before ſuch Day, 
* then a Proportion of ſuch Rent, according 
* to the Time ſuch Tenant for Lite lived of 

A the laſt Year, or Quarter of a Year, or other 
* Time in which the faid Rent was growing 
due, as aforeſaid, making all juſt Allowances 
<<. or a proportionable Part thereof reſpectively. 


« And 
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And it is further enacted, That from and 
after the ſaid twenty-fourth Day of June one 


cc 


R 
* 


thouſand ſeven hundred and thirty- eight, if 
any Tenant holding any Lands, Tenements 
or Hereditaments, at a Rack - Rent, or 
where the Rent reſerved ſhall be full three 
fourths of the yearly Value of the demiſed 
Premiſes, who ſhall be in arrear for one 
Year's Rent, ſhall deſert the demiſed Pre- 
miſſes, and leave the fame uncultivaied 
or unoccupied, ſo as no ſufficient Diſtreſs 
can be had to countervail the Arrears of 
Rent; it ſhall and may be lawful to and for 
two or more Juſtices of the Peace of the 
County, Riding, Diviſion or Place, (having 
no Intereſt in the demiſed Premiſſes) at the 
Requeſt of the Leſſor or Landlord, Leſſors 
or Landlords, or his, her or their Bailiff or 
Receiver, to go upon and view the fame, 
and to affix, or cauſe to be affixed on the 
moſt notorious Part of the Premiſſes, No- 
tice in Writing, what Day (at the Diſtange 
of fourteen Days at leaſt} they will return to 
take a ſecond View thereof; and if upon 
ſuch ſecond View the Tenant, or ſome Per- 
ſon on his or her Behalf, ſhall not appear 
and pay the Rent in arrear, or there ſhall - 
not be ſufficient Diſtreſs upon the Premiſſes; 
then the ſaid Juſtices may put the Landlord 
or Landlords, Leſſor or Leſſors, into the 
Poſſeſſion of the faid demiſed Premiſſes; 
and the Leaſe thereof to ſuch Tenant, as to 
any 
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e any Demiſe therein contained only, ſhall 
* from thenceforth become void. 
Provided always, That ſuch Proceedings 
e of the ſaid Juſtices ſhall be examinable in a 
* ſummary Way by the next Juſtice or Ju- 
„ ſtices of Aſſize of the reſpective Counties, 
* in which ſuch Lands or Premiſſes lie; and 
it they lie in the City of London or County 
of Middleſex, by the Judges of the Courts 
of King's Bench or Common Pleas; and if 
© in the Counties Palatine of Chefter, Lancaster 
or Durbam, then before the Judges thereof; 
and if in Wales, then before the Courts of 
Grand Seſſions reſpectively, who are hereby 
reſpectively impowered to order Reſtitution 
to be made to ſuch Tenant, together wich 
<* his or her Expences and Coſts, to be paid 
by the Leſſor or Landlord, Leſſors or Land- 
lords, if they ſhall ſee Cauſe for the ſame; 
ee and, in Caſe they ſhall affirm the Act of 
& the ſaiĩd Juſtices, to award Coſts, not ex- 
% ceeding five Pounds, for the frivolous 
6; Appeal} 7 =) | a 
Aid it is further enacted, That from and 
«© after the ſaid twenty - fourth Day of June one 
& thouſand ſeven hundred and thirty- eight, in 
«. Cafe any Tenant or Tenants ſhall give No- 
e tice of his, her or their Intention to quit the 
“ Premiſſes, by him, her or them holden, at 
© a Time mentioned in ſuch Notice, and ſhall 
<-not- accordingly deliver up the Poſſeſſion 
thereof at the Time in ſuch Notice wm 
3 «ed, 
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ed, that then the ſaid Tenant or Tenants, 
his, her or their Executors or Adminiſtra- 
tors, ſhall from thenceforward pay to the 
Landlord or Landlords, Leſſor or Leſſors, 
double the Rent or Sum which he, ſhe or 
they ſhould otherwiſe have paid ; ro be le- 
vied, ſued for, and recovered at the fame 
Times, and in the ſame Manner, as the ſin- 
gle Rent or Sum, before the giving ſuch 
Notice, could be levied, ſued for, or reco- 
vered; and ſuch double Rent or Sum ſhall 
continue to be paid during all the Time 
ſuch Tenant or Tenants ſhall continue in 
Poſſeſſion as aforeſaid. 

« And it is enacted, That from and after 
the ſaid twenty-fourth Day of June in the 
Year of our Lord one thouſand ſeven hun- 
dred and thirry-eight, where any Diſtreſs 
ſhall be made for any Kind of Rent juſtly 


“due, and any Irregularity or unlawful Act 
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ſhall be afterwards done by the Party or 
Parties diſtraining, or by his, her or their 
Agents, the Diſtreſs itſelf ſhall not be there- 
fore deemed to be unlawful, nor the Party 
or Parties making it be deemed ee 
or Treſpaſſers ab initio; but the Party or 

Parties aggrieved by ſuch unlawful Act or 
Irregularity, ſhall or may recover full Satif- 
faction for the ſpecial Damage he, ſhe or 
they ſhall have ſuſtained thereby, and no 
more, # an Action of Treſpaſs, or on the 


5h Cale, at the Election of the Plaintiff or 
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Plaintiffs : Provided always, That where the 
Plaintiff or Plaintiffs ſhall recover in ſuch 
Action, he, ſhe or they ſhall be paid his, her 
or their full Coſts of Suit, and have all the 
like Remedies for the ſame, as in other Caſes 
of Coſts. 

% Provided nevertheleſs, That no Tenant or 
Tenants, Leſſee or Leſſees, ſhall recover in 
any Action for any ſuch unlawful Act or Ir. 
regularity as aforeſaid, if Tender of Amends 
hach been made by the Party or Parties di- 
ſtraining, his, her or their Agent or Agents, 
before ſuch Action brought. 

And it is further enacted, That from and 
after the rwenty-fourth Day of June one 
thouſand ſeven hundred and thirty- eight, ih 
all Actions of Treſpaſs, or upon the Caſe, to 
be brought againſt any Perſon or Perſons in- 
titled to Rents or Services of any Kind, his, 
her or their Bailiff or Receiver, or other 
Perſon or Perſons, relating to any Entry, 
by Virtue of this Act, or otherwiſe, upon 
the Premiſſes chargeable with ſuch Rents or 
Services, or to any Diſtreſs or Seiſure, Sale 
or Diſpoſal of any Goods or Chattels there- 
upon; it ſhall and may be lawful to and for 
the Defendant or Defendants in ſuch Actions 
to plead the General Iſſue, and give the ſpe- 
cial Matter in Evidence; any Law or Uſage 
to the contrary notwithſtanding: And in 


4% Caſe the Plaintiff or Plaintiffs in ſuch Acti- 


on ſhall become nonſuit, diſcontinue his, het 
or 


«c 


: 
1 
r 
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« or their Action, or have Judgment againſt 
« him, her or them, the Defendant or Defen- 
« dants ſhall recover double Coſts of Suit.” © 


Treſpaſs for breaking his Cloſe with Cattle, 
Sc. As to all the Treſpaſs except with one 
Hog, Not guilty; and in Bar to that, that the 
Plaintiff diſtrained the Hog Damage-feaſant 
and impounded it in the Common Pound of 
the Manor, Nomine diſtrictionis, Fc. Repli- 
cation confeſſed the Diſtreſs and Impounding, 
and that the Hog without the Aſſent of the 
Plaintiff eſcaped out of the Pound, the Plain- 
tiff adtunc nec adbuc not being ſatisfled for the 
ſaid Damage. To this Defendant demurred. 
Judgment for Defendant by three Judges 
againſt one, becauſe it did not 1 that the 
Hog eſcaped by Default of the Defendant, for 
perhaps it eſcaped by a Fault in the Pound; 
and it would de very hard that the Defendant 
ſhould loſe his Pig, and alſo make other Satiſ- 
faction to the Plaintiff for the Damage done 
by it, Vide the Arguments there that Diſtrefs 
is only in Nature of a Pledge, and upon Tender 
of full Satisfaction, though after Witbernam cr 
Return irrepleviſable, muſt be reſtored, or elſe 
Detinue lies for it. Lord Raym. 719, 720. Vaſ 
Per v. Eddowes. 

A Diſtreſs for Rent cannot be in the Night, 
otherwiſe for Damage. feaſant, leſt the Bealts 
ſhould eſcape before they are taken. 


Cove- 


216 The LAWS concerning Ch. 4. 


Covenant for Non-payment of a Year's Rent 
from Michaelmas 1725 to Michaelmas 1726. 
The Defendant craved Oyer of the Leaſe, in 
which there is a Covenant on the Part of the 
Leſſee to repair, except the Premiſſes ſhall be 
demoliſhed by Fire: And then pleads, that 
before Michaelmas 1725 the Premiſſes were 
burnt down againſt his Will, and that they 
were not rebuilt by the Plaintiff during the 
whole Year for which the Rent is demanded, 
nor had he any Enjoyment of the Premiſſes; 
and therefore prays Judgment if he ſhall be 
charged with the Rent. To this Plaintiff de. 
murred; and it was inſiſted on, that whatever 
might be the Default of the Plaintiff in not re- 
pairing, yet the Defendant muſt in all Events 
perform his Covenant to pay his Rent; and 
Aleyn 27 was cited, and the Court ſaid that the 
Caſe in Aleyn 27. was expreſs, If the Defendant 
has any Injury he will have his Remedy; but 
he cannot ſet it off againſt the Demand for 
Rent. The Plaintiff muſt have Judgment. 
E. 13 Geo. 1, Monk v. Cooper, Str. 763. 
In Treſpaſs for taking Goods, the Defendant 
juſtifies, that he demiſed ſome Tenements to 
the Plaintiff for one Term, and others for ano- 
ther Term, and there being Rent Arrear 
on both Demiſes, he diſtrained the Goods. 
And on Demurrer it was held ill, for theſe 
being ſeparate Demiſes, there ought to have 
been ſeparate Diſtreſſes on the ſeveral Premil- 
ſes ſubje to the diſtinct Rents, and __— 
rels 
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ſtreſs on one Part can be good for both Rents. 
The Plaintiff had Judgment. E. 9 Ges. 2. 
Rogers v. Birkmire, Str. 1041, 


5 


CHAP; V. 
Of Reſcous, in what Caſes it may be _ 
ful : Of Replevins, how thy 
ſued out ; and of Avowries to Del 
tions upon Replevins. 


HE, Word or Term Reſcous is derived 

from an old Normam Verb Reſcourer, 
which is in the Latin Recuperare, that is, to 
take from, to get again, or recover: So that 
Reſcue is as much as to ſay, to recover or get 
again what another hath taken away. Coke 
1 Par. Inſt, 160. 

And in the Senſe of the Law, Reſcous i is 
Taking away or Setting at Liberty Goods di- 
ſtrained, or the Body of a Perſon 2 and 
in an Officer's Cuſtody by Virtue of legal Pro- 
cels. 

Such Kinds of Reſcous as appertain unto our 
preſent Subject, are of Diſtreſſes taken; and 
we are therein to conſider in what Caſes it may 
be juſtifiable to reſcue Goods or Cattle diſtrain- 
ed, and where not. 


8 | If 
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If a Eandlorddiſtrain when there is no Rent 
due, the Tenant may make a Reſcue, and hin- 
der that Diſtreſs. Co. L. 4. /. 11. 

In like Manner, if a Landlord come to di- 
ſtrain, and the Tenant tender his Rent unto 
him, and the Lord will diſtrain notwithſtand. 
ing; in this Caſe the Tenant may make Re 
cous, 1 Inſt. f. 160. 

If Rent be in arrear, and the Lord di- 
ftrain the Tenant's Cattle in the Highway 
within his Fee; here alſo the Tenant may 
reſcue them, for no Man may diſtrain in the 
Highway but the King, and his Officers by 
ſpecial Authority. Coke, id. Magna Charta, 
25. | | 
h In like Manner, if a Landlord diſtrain 
Averia Caruce, [Goods of the Plough, ] where 
there is a ſufficient Diſtreſs to be taken be- 
fides; or if the Lord diſtrain any Thing that 
is not diſtrainable by Common Law or Sta- 
tute; in this Caſe it is lawful for the Tenant 
to make Reſcue. Mid. f. 112. Raſtal, Tit. 
Diſtreſs 10. | 

Bur if a Lord come to diſtrain Cattle which 
he ſees within his Fee, and the Tenant or 
any others, to prevent the Diſtreſs, drive the 
Cattle away out of the Fee, the Lord may 
follow them with freſh Suit, and diſtrain the 

| Catile ; and the Tenant cannot juſtify a Re, 
caus of them, becauſe in the ee of 
the Law the Diſtreſs is taken within his Fer. 

Hugh's 


2 
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Hughb's Grand Abridgmemt, 1 Part, p. 217. 
C. 21. | TO) 
But if the Lord be coming to diſtrain, and 
have not Sight of the Cattle within his Fee, 
though the Tenant drive them off on Pur- 
poſe, or if the Cattle after the View go out 
of the Fee of their own. Accord, or if the 
Tenant after the View removeth them for any 
other Cauſe than to prevent the Diſtreſs; then 
if the Lord diſtrain them out of his Fee, the 
Tenant may juſtify a Reſcue. Co. 1 Par. Inſt. 
fol. 161. 

If the Lord diſtrain out of his Fee in 
Lands not holden of him, the Tenant may 
make Reſcous, unleſs in the Caſes aforeſaid. Co. 
Lit. 161. @, 

If Reſcous be returned without ſhewing the 
Place where Reſcous was made, it is void. Mo. 
Rep. 112. pl. 562. Ig 5 

If a Man come to diftrain Cattle Damage - 
feaſant, and ſee the Beaſts in his Ground, and 
the Owner of the Cattle drives them out 
before the Diſtreſs taken; the Owner of the 
Ground cannot follow and take them, for if 
he do, the Over of the Cattle may reſcue 
them, for they muſt be Damage-feaſant ; that 
is, doing Hurt at the Time of the Diſtreſs ta- 
ken, and the Owner of the Ground may bring 
his Action of Treſpaſs. - Coke, Ibid. | 
The Lord cannot, break open any Gate that 
is locked, nor break open any Incloſure to take 
a Diſtreſs: So that if a Tenant lock up his 

K 2 | Gates, 
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Gates, and incloſe his Ground, To that the Lord 
cannot come to diltrain, it the Rent be behind, 
and the Lord have had actual Poſſeſſion, this 
is a Diſſeiſin. . Bid. But ſee the late 


Acts. 


07 Replevins, | 


| A Replevin ( Keplegiare i is compounded of 
re and plegiare, viz. to re-deliver upon Pledges 
or Sureties) is grounded and granted upon a 
Diſtreſs, and is a Re-deliverance of it, that 
the Thing diſtrained may remain with the firſt 
Poſſeſſor, upon Security given by him, to try 
the Right with the Detainer, and to anſwer in 
a Courſe of Law. 

Goods may be replevied two Manner of 
Ways, viz. By Writ, which is by the Com- 
mon Law; or by Plaint in the Sheriff's Court, 
which is by the Statute: And the Sheriff 
ought to take two Sorts of Ts one by 
the Common Law, viz. Plegii de  proſequen- 
do; and another by the Statute, viz, Plegit 
de Retorno habendo. And the Party deſiring 
of it, and giving ſuch Security as is by Law 
required, ſhall upon any Diſtreſs made for 
Rent, or otherwiſe, have his Replevin, Sce 
Co, Litt. 145. 6. 

For the Eaſe and ſpeedy Remedy of the 
Country, in Caſe of Diſtreſſes where the Cattle 
be pounded, the Statute hath provided, That 
every Sheriff at his own County-Day, or with- 


in two) Months after he firſt receives his Pa- 
dent, 
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tent, is to depute and proclaim in his Shire- 
Town four Deputies to make Replevins with- 
in his County, which muſt refide within twelve 
Miles one of another; on Pain of five Pounds 
a Month for every Month they are wanting, 

So that when any Man's Goods arediſtrained 

or impounded, he may repair to one of theſe 
Sheriff's Deputies for that Purpoſe; and there 
he may have a Replevin (upon Plegii de retorn 
babend* ſi, c.) to cauſe the Goods diſtrained 
to be delivered to the Owner. 
By the Writ de Replegiari facias which 
is at the Common Law, the Sheriff 1s com- 
manded, taking Pledges of Proſecution, to re- 
deliver the Goods diſtrained to the Owner: But 
fince the other, viz. by Plaint in the Sheriff's 
Court, is the readier and eaſier Way, this Writ 
is out of Faſhion. Ay: 

In a Replevin, he whoſe Goods are diſtrained 
or impounded becomes the Plaintiff, and declares 
againſt theother for unjuſtly taking and detain- 
ing his Goods or Catile contra vad & pleg', c. 

If a Landlord diſtrain, and carry the Diſtreſs 
to Hold, or out of the County, ſo that the 
Sheriff upon a Replevin cannot re- deliver the 
Goods, then, upon the Sheriff's Return of the 
Replevin, Tenants may have a Writ of Vi. 
thernam directed to the Sheriff, to take as 
many of the Lord's Beaſts, or as much Goods 
in his Keeping, till he have made Delive- 
rance of the firſt Diſtreſs ; and if the Goods 
or Cattle be conyeyed to a Fort or Caſtle, 


K 3 the 
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the Sheriff may command the Power of the 
County, and beat it down. Raſtal, Tit. Di. 
fireſs 7. 

f a Diſtreſs be made in a Franchiſe or Baili- 
wick, the Sheriff is to direct his Replevin to 
the Bailiff thereof to deliver them upon 
Pledges, Cc. ; ' 

And if he make no Anſwer, or return that 
he will make no Deliverancs, or the like, then 
the Sheriff may enter into the Liberty and 
make Deliverance; and if the Diſtreſs was ta- 
ken without the Liberty, and impounded 
within the Liberty, then the Sheriff may en- 
ter and make Deliverance, and need not firſt 
to make out a Warrant to the Bailiff of the 
Liberty. Stat, Marlebr. c. 21. Weſtm. 1. c. 17, 
2 Co. Inſt. 140, 194. jth 

The Plaintiff in the Replevin ought to have 
the Property of the Goods in him at the Time 
of the Diſtreſs made; for if the Defendant | 
claim Property, the Sheriff cannot replevy the 
Diſtreſs, but the Property muſt be tried by 
Writ de Proprietate probanda. | 

So that if the Defendant claim Property 
in the Goods diſtrained, then muſt the Plain- 
tiff in the Replevin have a Writ De Proprie- 
tate probanda, directed to the Sheriff to try 
the Property; and if the Jury find for the 
Plaintiff, then the Defendant muſt make De- 
liverance of the Diſtreſs : And if it paſs for the 
| Defendant, the Sheriff can proceed no fur- 


ther unleſs the Plaintiff bring a Writ of Re- 
—P | plegiari 


* 


= 
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plegiari facias directed to the Sheriff, and then 
though he do return the Property, yet it ſhalt 
roceed to Trial in the Common Pleas upon 
the Iſſue of the Property. Co. 1 Par. Inst. 
145. a 
And it is noted, That there are two Kinds 
of Property; that is, a general Property, 
which every abſolute Owner hath; and a ſpe- 
cial Property, as of Goods pledged or taken 
to manure one's Land, and the like; and of 
both theſe a Replevin doth lie. Co. Lit. 
145. 6. X | 
But a Man cannot claim Property by his Bai- 
IF or Servant. | 
The Defer.dant in a Replevin, that is, he 
that made the Diſtreſs, may, if he fee Cauſe, 
bring a Writ of Recerdare, and fo remove the 
Plaint upon the Replevin out of the Sheriff's 
County Court into the Common Pleas ; and 
if the Plaintiff declare not, he may have a 
Return* babena*. And then if he declare no-, 
a Writ to inquire of Damages. 2 Co. Inſt. 
339- 
And if a Replevin be depending by Writ- 
out of Chancery, the Plaintiff or Detendanc 
may remove the Plea by a Pone; and if the 


Plea be depending in the County, the Plain- 


tiff may remove the ſame without Cauſe; but 
the Defendant cannot move the ſame without 
2 which muſt be inſerted in the End of 
the Writ, 2 Co. Int. 339. Reg. Orig. 84. 
F. N. B. 69. a 

K 4- If 
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If a Man by his Deed grant a Rent with 
a Clauſe of Diſtreſs, and grant further that he 
ſhall keep the Goods diſtrained againſt Sureties 
and Pledges till the Rent be — this Grant 
is not good, but the Sheriff may replevy the 
Goods diſt rained notwithſtanding: For if ſuch 
a Diſtreſs ſhould be irrepleviable, the Current 
of Replevins would be ſtapped, to the great 
e of the Subject. 

If the Goods or Cattle of ſeveral Men be 
diſt rained, they cannot join in a Replevin, but 
every Man mult have a feveral Replevin; for 
in a Replevis | it is a good Plea to ſay, the Pro- 
perty is to the Plaintiff and to a Stranger; 
and where there be two Plaintiffs, that the Pro- 


perty is ta one of them. Co. 1 Par. Inft. J. 


145. 
If a Man take a Diſtreſs in one Wan and 
drive it into another, the Owner of the Catile 


may fue a Replevin in which County he pleaſeth. 


Comp. Att, 131. 

In a . if it be of two Cattle, one 
living, the other dead, the living ſhall be firſt 
demanded. Finch, l. 1. c. 3. p. 25. 

If the Cattle of a Feme Sole be taken, and 
afterwards ſhatakerch a Huſband, he alone may 
ſye a Replevin. 1bid. 

If the Plaintiff in Replevin do not ſet out 
the Place where the Diſtreſs is taken as well 
as the Town, his Declaration will be noughr, 


and the Avowant may overthrow. him 9 : 
3 
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a Demurrer, Hob. Rep. 16, int Read and 
Hawkes, | | | 

If a Lord diſtrain his Tenant wrongfully, 
although the Cattle be come back again to the 
Owner, yet the Tenant may have a Replevin 
againſt the Lord, becauſe he cannot have an 
Action of Treſpaſs againſt him. | 

The Plaintiff in a Replevin ought to be care- 
ful in giving his Inſtructions for it, for ic muſt 
be certain in ſetting down the Number and 
Kinds of the Cattle which are diſtrained, other- 
wiſe the Replevin is not good, ; 
The Avowant is the Defendant in a Reple- 
vin; that is, he that made the Diſtreſs ; and 
when he juſtifies in his Plea for what Cauſe 
he diſtrained, that Plea is called his Ayow- 


2 | | 

As if a Landlord diſtrains for Rent in Ar- 
rear, and the Tenant or Owner of the Cattle 
brings a Replevin, and declares againſt him for 
unjuſtly taking and detaining his Cattle, and 
the Defendant juſtifies he took it in his own 
Right, and ſo ſhewing the Cauſe of his Taking, 
in his Pleaz this is an . ? | 
hut if the Defendanc took the Diſtreſs for or 
in the Right of another, then, when he hath 
ſnewed the Cauſe in his Plea, he muſt make 
Conuſance or Acknowledgment of the Taking 
the Diſtreſs, as being Bailiff or Servant unto: . 
him in whoſe Right he took it. 

The Court granted an Attachment againſt 
the Under - Sheriff of Cumberland, for grant in 

K 5 | a Re- 
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a Replevin of Goods diſtrained on a Convitti- 
on for Deer- Stealing. E. 16 Geo, 2. Domi- 
nus Rex v. Monkbouſe, in B. R. Sir. 1184. 

Replevin in London, Defendant appears up- 
on an Elongata, Plaintiff declares for taking 
Guns in quodam loco Vorcat* the Minories in 
London; Defendant pleaded Non cepit modo ei 
forma. At the Trial the Plaintiff proved the 
Taking at Rotherhithe in Surry , upon which 
it was objected, that the Plaintiff had not 
proved his Iſſue, for the Place is material, and 
therefore Part of the Iſſue under Modo et for- 
ma. The Counſel for the Plaintiff admitted 
that it was traverſable, but inſiſted that by not 
traverfing it particularly, the Place was admit- 
ted, and could not be inſiſted on upon Nox 
cepit. But the Chief Juſtice held, that where 
the Plaintiff avows at a different Place, in 
order to have a Return, he muſt traverſe the 
Place in the Count, becauſe his Avowry is in- 
conſiſtent with it; but where he does not in- 
fiſt upon a Return, he may plead Non cepit, 
and prove the Taking to be at another Place, 
for it is Material, Whereupon Plaintiff was 
nonſuit. Hil. 8 Geo, 1. Johnſon v. Wollyer, 
at Guildball coram Pratt, C. J. Str. 507. 


There are four Manners of Avowries which | 
a Lord may make upon a Replevin: 
1. Avowry upon his very Tenant, Co. Lit: 


9.7. 135, 13 6. 


2. Up- 
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2. Upon his very Tenant by the Manor 
where the Tenant had but a particular Eſtate. 

3. Upon his Tenant by the Manor where 
the Lord had put a particular Eſtate 3 and 
theſe three are Avowries at the Common 
Law. 

4. The Lord may avow upon the Matter in 
the Land as within his Fee: This is provided 
by Stat. 21 H. 8. c. 19. and is the ſafeſt Way 
for the Benefit of the Lord; for by this Statute 
the Lord may avow the Taking a Diſtreſs, as in 
Lands holden of him within his Fee, without 
naming of any Perſon in certain; which by 
the Common Law they could not do, but wers 
thereby compelled to avow upon a Perſem in 
certain, which often proved much to their Da- 
mage and Prejudice: For by the ſecret Fines, 
| Recoveries, Grants and Conveyances, which 
the Tenants uſed purpoſely to frame to defraud 
their Lords, they were ignorant upon whoms 
to make their legal Avowry; which Incon- 
veniencies the fore-mentioned Statute hath pew” 
vented. | 

Now in an Avowry upon this Statute, the 
Plaintiff in the Replevin, be he Tenant for 
Years or otherwiſe, may have every ſufficient” 
Anſwer and Aid, and every other Advan- 
tage 1n the Law to the Avowry, Diſclaims 
only excepted; for becauſe the Avowry is 
made upon. no certain Perſon, de cannot dii- 


claim. | 


— 


_ r 
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And if ſuch Plaintiffs be nonſuit or barred, 
or overthrown by the Avowry, then the Defen- 
dant or Avowant fhall recover Colts and Da- 
mages againſt the Plaintiff, as the Plaintiff 


| ſhould have done, if he had recovered in the 


Replevin againſt the Avowant. 

If any Avowry is made for Rent, and it ap- 
pears by the Party own ſhewing that Part of 
it is not yet due, yet the Avowry may be good 
for the Reſidue. 1 Saund. 38 f. 

But if it appears, that an Avowant has Ti- 
tle only to two Paris of the Rent, for which he 
1 the whole Avowry hall abate. Idem 


Aldo in an Avowry for Rent, and Nomine 
Pane together, without all 


edging any Demand 
of Rent, the Avowry is good for the Rent, al- 
though it is ill for the Penalty. J. 

- Avowry for Rent due at a later Day, is 


not a Bar in Avowry for Rent due at a for- 


mer Day; neither is a Recovery in Debt for 
Rent due at a later Day, a Bar in Debt for Rent 
due at a former Day, as an Acquittance is. 
1 Lev. 43. | 33 f 
In Replevin, the Defendant pleaded they 
were the Beaſts of a Stranger; whereupon the 
Plaintiff demurred, becauſe it was only a Plea 
in Abatement, The Court faid, It was good 
either in Bar or Abatement, and that there need- 
ed no Avowry for a Return, becauſe the Beaſts 
being not the Plaintiff's, the Avowant is to 
have the Return; and the Judgment was m_ 
or 


— 
* 


Ch. 5. Landlozds and Tenants. 229 


for the Defendant. 2 Lev. 92. See before, 

Stat. 17 Car. 2. at the End of Chap. IV. 
If a Tenant hath Rent behind for divers 
Years, and makes a Feoffment in Fee, and the 
Lord accept the Rent or Service of the Feoſſee 
due in his Time, he ſhall loſe the Arrearages of 
his Rent due in the Time of the Feoffor: For 
after ſuch Acceptance, the Lord cannot avow 
upon the Feoffor, nor upon the Feoffee, for 
the Arrearages due in the Time of the Feoffor 
but if the Feoffor dieth, although the Lord ac- 
cept the Rent or Service by the Hands of the 
Feoffee due in his Time, yet he ſhall not loſe 
the Arrearages, becauſe he is now by the Law 
eompelled to avow upon the Feoffee z and what 
the Law injoins him to, ſhall not be prejudicial 
unto him. 

If the Plaintiff in a Replevin be nonſuit, or 
otherwiſe by Avowry barred or overthrown 
then the Defendant or Avowant ſhall recover 
Cofts and Damages againſt the Plaintiff, - as 
the Plaintiff ſhould have done or had, if he 
had recovered in the Replevin againſt the Avow- 
ant. See before, Chap. IV. 

Defendant in Replevin may plead- Property: 
in a Stranger either in Bar or Abatement, And 
where a collateral Matter is pleaded in Abate» 
ment, the Defendant ſhall not have a Return 
wichout making an Avowryz but where the Plea 
ia Abatement is to the Point of the Action as 
Property is, the Defendant ſhall have a Return 
without Avowry : For whether the * 
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be in the Defendant or a Stranger, the Defen. 


dant ought to have a Return, becauſe he had 
the Poſſeſſion which was illegally taken from 
him by the Replevin, when the Plaintiff had 
no Right. Hit. 4 V. & M. Butcher v. Por. 
ter, in B. R. Salk, 94. 

Error of a judgment in C. B. in Replevin, 
for Cattle taken the 26 Sep. The Defendant 
avowed the Taking as a Diſtreſs for Rent re- 
ſerved on a Leaſe for Years, which was made 
under the Title of Chriſtopher late Duke of 
Albemarle, and for the Rent of two Years and 


an Half, ending at Michae/mas 29 Sep. c. 


he avowed. And this was now aſſigned for Er- 
ror; for the Diſtreſs was made before Michael- 
mas, when the Rent was in Arrear; and not- 
withſtanding that, it was urged by Mountague, 
That the Diſtreſs was well made for the Rent 
of ewo Years; yet the Court without Difficulty 
reverſed the Judgment; for the Avowry is for 
one intire Rent, and the Judgment according- 
ly; but before Judgment, the Avowant might 
have abated his own Avowry for the Half- 


Year, and prayed Judgment for thę Reſidue, 


and this would have been good. Judgment 
reverſed Ni cauſa. But afterwards the Record 
was amended in C. B. Aſicb. 9 V. 3. Richards: 
and Corneford, in B. R. Comyns's Rep. 42. 
Plaintiff in Replevin declares for Taking of his 
Cattle in a certain Place called B. The Defendant 
eads n Abatement, That het ook them ina cer- 


tain Place called C. b/que hoc, quod cepit in 2 * 
a a0, 


*** 
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lo vocal B. prout, Cc. and pro returno ba- 
bendo he avows, Sc. The Plaintiff conſeſſed 
the Caption to be in C. and thereupon the 
Avowant had Judgment, that the Writ ſhould 
abate, and for the Return of the Cattle. On 
a Motion that the Avowant might have his 
Coſts, it was reſolved by the Court, that he 
ſhould not; for the Statute of 21 H. 8. c. 19. 
does not extend to this Caſe, bur gives Coffe 
only when the Plaintiff is nonſuited; and the 
Stat. 7 H. 8. c. 4. gives Coſts only when the 
Plaintiff is barred; but here the Plaintiff is 
neither barred nor nonſuited, but the Writ on- 
ly abates; and he may have a new Writ, and 
is not put to his fecond Deliverance. F. 
1 Ann. Smith and Walgrave, in B. R. in Re- 


plevin, Comyns's Rep. 122. 


Sheriff may juſtify by Grant of 4 Replevin, 
without ſhewing the Property of the Goods 10 
be in the Plaintiff : Treſpaſs for taking two 
Bullocks, Sc. of the Plaintiff. The Defen- 
dant Davies, as to all but the Taking the ſaid 


Bullocks, pleads Not guilty; and as to the Ta- 


king them he juſtifies, for that before the Ta- 


king, the other Defendant Evan Watts came 
before him, then Sheriff of Com* Ra nor, and 
made his Complaint againſt the Plaintiff in a 


Plea of taking and unjuſtly detaining the Cat- 


tle, and found Pledges to proſecute the ſaid 
Plaint, and to return the Cattle, if a Return 
ſhould be adjudged, and prayed a Warrant to 


replevy the ſame, Whereupon he made his 
Precept 
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Precept to the other Defendant S. Price his 
Sp — Bailiff to replevy the ſame; and the 
lainciff ſhould appear at the next County 
Court to anſwer the ſaid Evan Watts in the 
ſaid Plea z which ſaid Precept, before the Re- 
turn and before the Taking, he delivered to 
the ſaid S. Price, who by Virtue of it, at the 
Time and Place, took the Cattle, and the 
Plaintiff not claiming Property delivered them to 
— Defendant, and ſummoned the Plaintiff to 
at the next County Court, to anſwer 
Watts in the ſaid Plea, for taking and diſtrain- 
ing his Cattle, and then returned his Precept 
executed as aforeſaid, he being Sheriff at Taking 
and Return of Precept, which is the ſame Ta- 
king, Ge. 

The Defendant Evan Watts pleads Not 
guilty generally. 

Defendant Selby Price, as to all but Taking, 
pleads Not guilty, and as to that juſtifies by 
Virtue of the Precept ſupra. , 

The Plaintiff demurs to both Pleas, and 
ſhews for Cauſe, that the Defendants do not al- 
ledge that the Cattle were the proper Cattle 
of the ſaid Evan Watts, or that he claimed 
Property or Title to them, or that they were 
in his Poſſeſſion, or ſhewn by him to the She- 
riff or Bailiff, or were diſtrained by the Plain- 
tiff out of his Poſſeſſion. 
24h, That the Plea-doth not mention what 

Pledges by Name were found, 


3dy, 


An 


6 es as -q"— 
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3dly, That it is not alledged Plaintiff, had 
Notice of the Plaint or RT | 
1 5 That the Plea amounts to the General 


The Defeadancs join in Demurrer. Cur 
held the Plea good, and gave Judgment for 
the Defendants. M. 11 Geo. 2. Milles v. Da- 
vies, Evan Watts and Selby Price alias Rees, in 
Scacc. Comyns's Rep. 590. 


For the Learning of Avowries, ſee DAn- 


vers's General Abridgment, Tis Avowory, =” 
644, 645, Ec. 

When the Defendant in Heal makes 
Conuſance, and avows, that the Property is in 
himſelf, it ſeerns to be ſufficient without a Tra- 


verſe. Compns's Rep. 247. 


By the Stat. 11 Georgi 2. p. 578. reci- 


fing, That 
W. 


in making Avowries or Conuſance 


A upon Diſtreſſes for Rent, Quit-Rents, Re- 


« liefs, Heriots and other Services; it is 
enacted, That from and after the ſaid twenty- 
* fourth Day of June one thouſand ſeven hun- 
* dred and thirty-eight, it ſhall and may be 
8 * lawful to and for all Defendants in Reple- 

* vin to avow or make Conuſance general- 
* h that the Plaintiff in Replevin, or other 


on 


Hereas 8 Difficulties often ariſe 


| 


" 
3 
of 
Þ+ 
#; 
$i 
: 
ol 
: 


— — Oe ee —— — _ 


— 


— IT 


- * re 


—_ — 


234 + TheLAWS concerning Ch. ;, 


ce 
cc 
«c 


(t 
cc 
cc 
cc 


on ſuch Diſtreſs was made, enjoyed the 
ſame under a Grant or Demiſe at ſuch a cer. 
tain Rent during the Time wheretn the Rent 
diſtrained for incurred, which Rent was 
then, and ſtill remains due; or that the Place 
where the Diſtreſs was taken, was Parcel of 
ſuch certain Tenements, held of ſuch Ho- 
nour, Lordſhip or Manor, for which Te- 


nements the Rent, Relief, Heriot, or other 


Service diſtrained for, was at the Time of 
ſuch Diſtreſs, and ſtill remains due, with- 
out further ſetting forth the Grant, Tenure, 
Demiſe, or Title of ſuch Landlord or Land. 
lords, Leſſor or Leſſors, Owner or Owners 
of ſuch Manor; any Law or Uſage to the 
contrary notwithſtanding: And if the 
Plaintiff or Plaintiffs in ſuch Action ſhall 
become nonſuit, diſcontinue his, her or their 
Action, or have Judgment given againft 
him, her or them, the Defendant or Deten- 


dants in ſuch Replevin ſhall recover double 


Coſts of Suit. 


And to prevent vexatious Replevins of 


Diſtreſſes taken for Rent, it is enacted, 
That from and after the ſaid twenty-fourth 
Day of June one thouſand ſeven hundred and 
ry ings. Arey all Sheriffs, and other Offi- 
cers having Authority to grant Replevins, 
may and ſhall, in every Replevin of a Di- 
ſtreſs fosRenr, rake, in their own Names, 
from the Plaintiff, and two refponſible Per- 


_ as Sureties, a Bond ip dSuvic the 721 
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« jue of the Goods diſtrained, (ſuch Value to 
« be aſcertained by the Oath of one or more 
« credible Witneſs or Witneſſes not intereſted 
« jn the Goods or Diſtreſs; which Oath the 
« Perſon granting ſuch Replevin is hereby au- 
« thoriſed and required to adminiſter) and con- 
« ditioned for proſecuting the Suit with Effect 
and without Delay, and for duly returning 
« the Goods and Chattels diſtrained, in Caſe 
« a Return ſhall be awarded, before any De- 
« [iverance be made of the Diſtreſs; and that 
« ſuch Sheriff, or other Officer as aforeſaid, 
taking any ſuch Bond, ſhall, at the Requeſt 
« and Coſts of the Avowant, or Perſon making 
“ Conuſance, aſſign ſuch Bond to the Avow- 
ant or Perſon aforeſaid, by indorſing the 
« ſame, and atteſting it under his Hand and 
Seal in the Preſence of two or more credible 
“ Witneſſes; which may be done without any 
Stamp, provided the Aſſignment ſo indorſed 
be duly ſtamped before any Action brought 
* thereupon ; and if the Bond fo taken and aſ- 
* ſigned be forfeited, the Avowant, or Perſon 
making Conuſance, may bring an Action, 
* and recover thereupon in his own Name; 
* and the Court, where ſuch Action ſhall be 
* brought, may, by a Rule of the ſame Courr, 
give ſuch Relief to the Parties upon ſuch 
Bond, as may be agreeable to Juſtice and 
* Reaſon; and ſuch Rule ſhall have the Na- 
ture and Effect of a Defeazance to ſuch 


0 Bond, 0 
CHAP. 
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In what Caſes a Tenant or other Perſon ſhall 
be ſaid to commit Waſte in Houſes, Gar- 
dens, Woods, Paſtures, Orchards, &c. and 
aohat Waſte ſball be puniſhable, and what 
Act. 
| Aﬀe (Vaſtum 2 Vaſtando, to waſte) is 2 
Spoil or Deſtruction in Houſes, Gar- 
dens or Orchards, Dove- houſes, Parks, War. 
rens, Fiſh-ponds, Trees, Woods, Lands, Ge. 
to the Prejudice of the Heir, or of him in 
Remainder or Reverſion, *' _ 
A Licence or Conſent is ſuppoſed here to be 
wanting. Fx 
The Leſſor by Law may enter at ſeaſonable 
Times, to fee whether any Waſte is commit- 
ted: And if the Leſſee hinders his entering, 
the Leſſor may bring his Action on the 
Caſe. 
There are two Kinds of Waſte, voluntary 
and permiſſtue. Voluntary, by Commiſſion or by 
pulling down, Sc. Permiſffve, by Negligence 
or Omifſion, as in not repairing. Both are 
equally injurious to him that hath the Inheri- 
tance. | 
It concerns every Tenant, of what Nature 
Dever his Tenure be, to be very careful of 
com- 
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committing Waſte; for he may in committi 
Waſte ſoon become obnoxiaus to the Law, a 
incur great, Dam 

[ ſhall therefore, by Way of Caution, ſhew 
you in what Caſes a Tenant may commit 
Waſte, ſo as to render himſelf liable to Loſs 
and Punihment; and then how far a Tenant 
may act upon his own Tenure, and not commit 

uniſhable Waſte. | 

11 a Tenant, for Life or Years, or in 
Dower, do pull down any of the Houſes or Te- 
nements, or ſuffer them to be uncovered, to the 
Rotting or Deſtroying of the Timber or Mate- 
rials of the Houſe, this is Waſte. Co. 1 Far. 
Infl. F. 53. 

So likewiſe if Glaſs Windows. be broken 
down or carried away, it is Waſte, though the 
Tenant glazed them himſelf, for the Glad is 
Part of the Houſe. It is alſo Waſte to take 
away. Wainſcot, if it be fixed to the Walls or 
Poſts of the Houſe. 

It is likewiſe Waſte to take away. Doors or 
Windows, or any Thing annexed or faxed to 
the Freehold, although the Tenant faxed them 
there himſelf, 

If a Tenant build a new Houſe where none 
was before, it is Waſte; and if he ſuffer it ta 
be waſted, it is a new. Waſte. | | 

The pulling down a Stone- wall or Mud - val 
of an br is Waſte. * Lid. 


a; 


N — — m ———̃ hf. — 
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If a Tenant of a Park, Warren, Dove-houſe, 
or the like, do not leave ſuch ſufficient Stores 
as he found when he entered, it is Waſte; and 
ſo it is to ſuffer a Park · Pale to decay, whereby 
the Deer are loſt or diſperſed. 

Tenants have a ſpecial Property in Trees, 
as the Shade, Maſt, Sc. So that the Land. 
lord cannot enter upon the Ground and cut 
down Timber, unleſs he has reſerved ſuch a 
Power, or the Leaſe is of the Land, excepting 
the Trees; and for this, vide 1 Lord Rayn. 
552. Aſhmead and Ranger. 

If the Tenant ſuffer the Houſe to be waſted, 
and then fell Timber to repair them, this is a 
double Waſte. Co. 1 Par. Inſt. f. 53. 

Waſte is properly in Houſes, Gardens and 
Timber-Trees; that is, Oak, Aſh and Elm, 
which are counted Timber generally in all 
Places; except in ſome Copyholds Elm is 
not. 
Now theſe Timber- Trees are ſaid to be 
waſted, either by cutting them down, lopping 
or topping them, or any otherwiſe decaying 
the Timber. Bath 4 
And in ſome Counties where Timber is 
Farce, Beech is accounted Timber, or other 
Trees uſed for building Houſes ; and there the 
Cutting of them is Waſte. 1dem. | 

Or if a Tenant ſuffer the young Germins of 
Trees to be deſtroyed, this is Deſtruction and 
puniſhable in Waſte. Rad. | 


To 
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To cut down any Trees, as Willows, Birch 
or the like, which ſtand and grow in the De- 
fence and within View of the Dwelling-houſe, 
is Waſte, 

It is a Waſte to cyt down Hazels which grow 
not under the great Trees, but in a Quarter of 
the Wood by themſelves, | 

If a Tenant grub up or deſtroy a quick 
Fence of White Thorn, it is Waſte. Co. 2 Par. 
Inſt. f. 53. | 

Burning of a Houſe by Negligence or Miſ- 

chance was Waſte, but is ſince made otherwiſe 3 
yer if it happen through the Negligence of a 
Servant, ſuch Servant, forfeits 100 J. or to be 
ſent to the Workhouſe for eighteen Months. 
See at the latter End of this Treatiſe. 
Where there is a Wood, and nothing growing 
there but Underwood, the Tenant cannot cuc 
all: But if it be a Wood where great Trees 
grow amongſt the Underwood, there he may 
cut all the Underwood. | 

It is Waſte to cut Apple-Trees, if they bear 
Fruit, though they lie along the Ground. . 

It is allo Waſte to cut Damſin Trees, or 
any 4 ruit-Trees growing in a Garden or Or- 
char . | ' will it 18 

To dig for Gravel, Chalk, Clay, Brick, 
Earth or Stones, or the like, is Waſte; and 
ſo it is if a Tenant dig for any Mines which 
were not open at the Time of the Leaſe 
To 


N 0 0 


_ Glo. 6 E. 1. c. 5. 
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+ To ſuffer a Bank or Wall of the Sea to be in 
Decay, fo that by the Flux and Reflux of the 
Sea the Marfh is overflown, ſo that it becomes 
unprofitable, is Waſte. 

But if the Sea break in ſuddenly by a violent 
Tempeſt, it is no Waſte. 

It is Waſte alſo if a Tenant ſuffer the Banks 


of any River or Water to decay, whereby the 


Ground is ſurrounded, or becomes unprofitable; 
ſo it is to ſuffer Paſture-Ground to be ſurround- 
ed ſo as it becomes ruſhy, or Arable Land, ſo 
that it becomes tough Clay. 
It is Waſte for any Tenant. to convert 
Arable Land into Wood, or Meadow into 
Arable. 2 | LEY ; 
The Puniſhment in Waſte is treble Damages, 
and [Forfeiture of the Place waſted, Stat. de 


There is Voluntary or Actual Waſte, and 
Permiſſive Waſte. See p. 236. 

An Action of Waſte heth againſt a Tenant 
by the Curteſy, Tenant for Life or Years, Half 
a Year, or Tenant in Dower, by him that hati 
the Eſtate of Inheritance, in any of all theſe 
Caſes before - mentioned. : 

But Waſte doth not lie againſt a Guardian 
in 2 but an Action of Account or Treſ- 

8. | 
" Neither doth Waſte lie againſt a Tenant by 
Ehkgit, Statute- Merchant or the Staple; but an 
Action of Account after the Debt and Damages 


Waſte 
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Waſte doth not lie againſt a Tenant at Will; 
but if ſuch Tenant voluntarily pull down 
Houſes, or cut down Timber-Trees, or the like, 
in this Caſe the Lord may have an Action of 
Treſpaſs againſt him. Co. 1 Par. Inſt. 54. 

But againſt a Tenant in Mortgage, either 
an Action of Waſte or an Account will lie 
againſt him, becauſe his Eſtate is conditional. 
Noy's Max. p. 33. 

If two or more Joint-Tenants or Tenants in 
Common be in a Houſe, and one will repair 
the Houſe, and the other will not; in that Caſe, 
he that will repair it, may have a Writ de Re- 
paratione facienda. Wee ah l 

If a Landlord covenant to repair the Houſe, 
and doth it not, in this Caſe. the Leſſee may 
cut Timber growing upon the Ground, and re- 
pair it, though he be not compellable there- 
unto, and ſhall not be puniſhable in Waſte for 
ſo doing. | eo 

No Man can have an Action of Waſte, un- 
leſs he hath the immediate Eſtate of Inheritanc; 
but ſometimes another ſhall joia with him. Co. 
1 Par. Inſt. p. 53. | 

As if a Reverſion be granted to two, and the 
Heirs of the one, they two ſhall join in an Ac- 
tion of Waſte. | „ \ 8 ern" t 

In like Manner the ſurviving Copariners, and 
the Tenant by the Curteſy wal join in an Acti- 
on of Waſte, 2 | ale eto 

If a Tenant for Years commit Waſte and die, 
on Action of Waſte lieth againſt his Executors 

| L - or 


7 
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Tine > 
Tf there be two Copirtnirs of a Reverſion, 
and one of them dies, the Aunt arid Niece 
ſhall join in an Action of Waſte. Kitch, F. 
244, 
If a Tenant for Life cotninit Waſte, and 
after ſurrender his Eſtate, and the Leffor' 
os 5"; the Leſſee is diſcharged * of the 
| W 
If a Stlanger commits Waſte upon the 
Lands which one holdeth for Life or Years, 
the Tenant ſhall ſuffer for it, and is left to 
take his Remedy over, againſt him that did 
aan 
If a. Tandler cobehant to gelber Timber 
out of the ſume Land to repair the Houſe ler, 
and will hot deliver it, and for Defect thereof 
the Tenant will not repair it, dut fuffers the 
Houſe to fall down, this is Waſte in the Te- 
naht, and he is Putiſhable for it, for he might 
have "juſtified cutring the Timber himſelf, © 
Bur the Timber be to be taken our of 
the Lands, and be not, delivered, the the 
Tenant is Exctifable if he ſuffers the' Houſe 
to fall; and tro Action of Waſte lies Agaioſt 
him. 7 
If a ſingle Woman rents Lands and marries, 
and ver Hofbind commits Waſte and dies, ſhe 
ſhall be puniſhed for this Waſte « done by her 
Huſband, Laem. "Y 
© | aogals — 
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But if a Leaſe be made to a Man and his 
Wife, and her Huſband commits Waſteand dies; 
in this Caſe the Wife ſhall not be puniſhed for 
ſuch Waſte, unleſs ſne agrees to the Eſtate, for 
ſhe ſhall not be prejudiced by her Huſband's 
Act during Coverture. | | 
- If a Woman be Tenant for her Life, and 
marries, and her Huſband commits Waſte, 
and the Wife dieth, the Man is not puniſhable 


for this Walte : But if a Woman be poſſeſſed 


of a Term of Years, and takes a Huſband, who 
commits Waſte, and the Wife dies; here the 
Man is liable to an Action of Waſte, for 
the Waſte by him committed, becauſe he en- 
joyeth the Term of the Leaſe. Co. 1 Par. 
Inſt. 54. 

If a Man makes a Leaſe for Life or Years, 
and after grants the Reverſion for Years, the 


Leſſor ſhall have no Action of Waſte during 


the Yearsz for he himſelf hath granted away 
the Reverſion, in Reſpect whereof he is to 
maintain his Action. ; 

If an Action of Waſte be brought, and the 
Term end while it is depending, yet the Wric 
ſhall not abate; for although the Plaintiff can- 
not recover the Place waſted, yet he ſhall reco- 
ver tho treble Damages. 

Likewiſe if one be Tenant for Term of 
another's Life, and makes Waſte, and after- 
wards the Ceſtui que vie dies, here the Leſſor 
ſhall recover treble Damages, but cannot reco- 
ver the Place waſted, for that falls to. him by 

L 2 the 
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— Death of the Ceftue que vie. Co. 1 Par. Inſt, 
285. | b 511 v0 
If Waſte be done in one Corner of a Wood, 
that Place only which is waſted ſhall be reco- 
vered: But if it be done here and there about 
the Wood, then the whole Wood ſhall be reco- 
vered, or as much wherein the Waſte /par/m 

is done, Co. 1 Inſt. 54. 

And ſo in Houſes, ſo many Rooms ſhall be 
recovered wherein there is Waſte done. 

It a Man make Waſte in cutting Trees 
which grow in Hedge-rows, which incloſe Paſ- 
tures, nothing ſhall be recovered but the Place 
waſted; that is, the Circuit of the Roots, and 
not the whole Paſture ; but if Trees grow 
ſcatteringly about the Paſture, then the whole 
Paſture is forfeited if they be cur. Pra#. Reg. 
654. SET 

It is a good Plea in Bar to a Writ of 
Waſte, to ſay that the Houſe fell by a ſudden 
Tempeſt, although the Tenant did covenant 
to repair it; but it is no Plea in an Action of 
Covenant, 

It is alſo a good Plea in a Writ of Waſte, 
to fay that the Houſe was ruinous at the Time 
of the Leaſe making, and the Timber ſo pu- 
trified and rotten that it fell. 

It is alſo a good Plea, to ſay that the Plain- 
tiſſ had entered upon the Land, before which 
Entry no Waſte was made; or that he ſurren- 
dered, and the Plaintiff did accept, before which 


Time no Waſte was made. i 


* 
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If a Tenant doth Waſte, and afterwards ſur- 
render, and the Leſſor agrees, yet the Leſſor 
may have an Action of Waſte, and recover 
treble Damages. Co. 1 Par. Inſt. f. 285. 

If an Action of Waſte be brought by Huſ- 
band and Wife in Remainder in Special Tail, 
and the Wife dieth (the Suit depending) with- 
out Iſſue; in this Caſe the Writ of Waſte ſhall 
abate, | 

If a Leaſe be made to hold to one without 
any Impeachment of Waſte, the Leſſee may 
cut down Trees, and convert them to his own 
Uſe : But if the Words be, to hold without 
Impeachment of any Action of Waſte; in 
this Caſe, if che Leſſee cut down Trees, the Leſ- 
ſor may have them. Co. 1 Par. Inſt. f. 220. and 
vide Lewis Boxwles's. and Herlakenden's Caſes. 
It a Tenant for Life grant a Rent-Charge, 
and after doth Waſte, and the Leſſor recover 
in an Action of Waſte, he ſhall hold the Land 
charged during the Life of the Tenant for Life 
but if the Rent were granted after the Waſte 
done, the Leſſor ſhall then avoid the Grant 
made by the Leſſee for Life. Co. 1 Par. Inſt. 
223, 224. 


* 


If a Tenant in Fee releaſe to his Tenant fas 


Life all his Right, yet he ſhall have an Action 


of Waſte. Jdem, f. 345. Bt 
And if a Tenant in Tail make a Leaſe for 


— 


his on Life, yet he ſhall have an Action of 
Waſte. Pq mT | 
LS. b 5 ein 8”: 
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But if there be a Tenant for Life, the Re. 
mainder to another in Fail, and he in the Re. 
mainder releaſe to the Tenant for Life all his 
Right and Eſtate in the Land, he cannot al- 
terwards have an Action of Waſte. 

If the Grantee of a Reverſion bring an 
Action of Waſte, the Leſſee may plead ge. 
nerally, that ke hath nothing in [che Oy. 
ſion. 

If a Leſſee before his Term begin, enters 
into the Land let to him, and do an Act 
which amounteth umo Waſte, the Leſſor 
ſnall not have an Aktien of Waſte for the 
fame. Incl 
None ſhall have wenn to ee in an 
Action of Waſte, where the Waſte comes but 
to 124. or ſuch a ſmall Som. 

If Waſte be done upon Lands let for a Term 
of Years or Life, by one "againft whom the 
Leſſre can have no Remedy in Law for com- 
mitting the ſame Waſte, the Leſſee in ſuch Caſe 
is not puniſhable for the fame by the Leſſor, 
except there be a Special Covenant in the Leaſe, 
that he ſhall not permit nor ſuffer Waſte to be 
done. Co. 1 Par. Inſt. f. 338. 

If the Houſe be uncovered hen the Tenant 
cometh in, it is no Waſte in the Tenant if be 
ſuffer it to fall down. | 

The Riſing of a new Peale of a Houſe | 
which was never covered, is no Waſte, If 
a Houſe fall by a ſudden Tempeſt, or be burnt 


by Lightning, or deſtroyed by Enemies, = 50 
ike, 


it is in another Kind.“ 44. 
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like, without. any Default of the Tenant, or 


was ruinous at his coming in, and fall down; 
this is no Waſte. 7 

And the Fenant may build the fame again 
with ſuch Materials as remain, and with other 
Timber growing upon the Ground; but he 
mult not make the; Houſe any larger than. it 
was, for if he do, it is Waſte. | 

If a Tenant fix a Furnace, and * to the 
Walls nor Poſts of the Houſe, if he take it 
away within his Teim, it is no Waſte. | 

It a Tenant in Fee fix a Furnace. in the 
Middle of the Houſe, the Heir Mall baue ir, 
and not the Executors. 

It. a Houſe fall; by a great Wind or Tem. 
yelt, the Leſſar ſhall have the Timber, for it 
is no Waſte, and the Leſſre is not bound "9 
build it up again. 

Relief in Chancery for Waſte, vide antes. 

Digging of Land by a . Tenanc is 
Waſte. Dyer 361. Lit. Rep. 2 | 

But not if it be for bettering OA Ground: 
Yet if a Copyholder build a new Houſe upon 
Part of the Land, it has been adjudged a For- 
feiture for though the Land is bette ed, yet 
S 22 H. 6. * 

A Leſſee of Land made it a Hop- e 
and it was adjudged Waſte. Lit. Rep, Ibid, Al- 
though one Acre now was better than three be- 
fore; but it was in another Kind. 

To pull down an Houſe is Waſte; but if 
the Tenant build it up again before an Action 
L4 brought, 
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m— he may plead that ſpecially. I Mal. 

Kep. 

To pull down a Malt-Mill, and build a 
Corn-Mill, it is Waſte. dem. Co. Lit. 53, 
1 Rol. 507, 2 Rol. 815, 

If a Houſe could not be repaired without 
pulling it down, it muft be pleaded ſpecially, 
1 Mad. Rep. 94. 

Waſte in the Houſe is Waſte in the Curti- 
lage, and Waſte in the Hall is Waſte | in the 
whole Houſe, Jdem. 

To convert a Brewhouſe into Tenements i is 
Waſte alſo, although they be of greater Value, 
1 Lev. 309. 

As is obſerved before, if a Tenant make 
Waſte in cutting of Wood or Timber con- 
trary to the Proviſoes, Exceptions or Covenants 
in his Leaſe; for ſuch a Breach the Londlord 
may bring his Action or Covenant before the 
End of the Term. 

Now Waſte is a Forfeiture, but if a Co- 
pyholder by Cuſtom hath been fined, or re- 
moved it, that proves that it is no Forfeiture; 
for where the Law gives the Lord another 
 Recompence, it will not make a Forfeiture : 
And the Lord may purſue a Copyholder with 
Amerciaments till he pluck up a Hedge. Lit, 
Rep. 267. 


| Con · 
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Concerning the Deſtruftion of Corn, 
| Wood, &c. © 


By the Stat. 43 Eliz. c. 7. If any ſhall * 
5 


convicted by his own Confeſſion, or by t 

Teſtimony of one Witnefs upon Oath, before 
one Juſtice of Peace or Head Officer, to have 
unlawfully cut or taken away any Grain grow- 
ing, robbed any Orchard or Garden, digged 


up or taken any Fruit-Trees, broken any 


Hedges, Pales or other Fences (a), cut or 
ſpoiled any Woods or Underwoods ftanding 
and growing, or the like, or to have been ac- 
ceſſary thereunto; he ſhall, within ſuch Time 
as the Juſtices or Head Officer ſhall appoint, 
pay for the firft Offence to the Party grieved fo 
much as the Juſtice or Head Officer ſhall ſet 


not able to pay it, or do it not according to 
Order, then the Offender is by them or either 
of them (reſpectively) to be committed to the 
Conſtable or other Officer of the Place where 
the Offence was committed, or the Party ap- 
prehended, to be whipped; and ſo for every 
Oltence afterwards, and proved as aforeſaid, 
the Offender is to have the like Puniſhment of 
Whipping, [See Stat 22,69 23. Car. 2. c. 7. 


OC TC 


* —— — — 
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(a) See Stat. 5 Geo. 1. c. 1 5. 
ks con- 


down: And in Caſe the Party offending be 
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concerning the Deſtruction of a Plantation of 

If the Conſtable refuſe. or neglect to whip 
the Offender, any ſuch Juſtice of the Peace 
or Head Officer may commit him to Priſon 
without Bail, till he whip or cauſe to be 
whipped the Party offending, as above de- 
Clared. Nen 

N. Juſtice may execute this Statute. for 


Offences done to himſelf, unleſs he be aſſo- 


ciated with one or more Juſtices of Peace, 


whom the Offence does not concern, Viae 


the Statute 4.3 Eliz.,c. 7. To which the Sta 
tute 15 Car. 2. c. 2. has added the following 
Proviſions, viz. | . 
Every Conſtable, Headborough, or other 
Perſon in every County, City, Town Corpo- 
rate, or other Place where they ſhall be Offi- 
cers or Inhabitants, ſhall, have Power to ap- 
prehend, or cauſe. to be apprehened, ſuch as 
they ſuſpect for having or carrying, or any 
Ways conveying any Burden or Bundles of any 
Kind of Wood, Underwood, Poles or young 


Trees, Bark or Maſt of Trees, or any Gates, 


S:iles, Poſts, Pales, Rails or Hedge-wood, 
Broom or Furze. 18 51 
If any Perſon be ſuſpected to have any ſuch 
Woods, Under woods, Sc. any Officer, by 
Warrant under the Hand and Seal of one 
Juſtice, may enter by Virtue thereof into the 
Houſes, Out- houſes, Lards, Gardens, or other 
Places belonging to ſuch Perſons, and — 
| | yer 
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ſoever they find any ſuch, they may appte- 
hend thoſe Perſons, and: alſo thoſe, ho are 
ſuſpected to haye cut and taken the ſame, and 
carry them before à Juſtice of the Feaee of the 
County, City, Ce. and if he in whoſe Cu- 
ſtody ſuch Wood, &. is found, cannot give 
2 ſatisfactory Acſwer 28 to the Juſtice 
of his buying the ſame, he ſhell be deemed n 
Convict within the Statute 43 Klig. The For- 
feiture for the ſirſt Offence as the Juſtice ſhall x 
appoint, not exceeding ten Shillings, and Com- 

mitment to the Houle of Correction ar Whip- 
ping, for not performing che Juſticess Order:; 
tor the ſecond Offence, Honſe of Correction 
and hard Labqur for ane Month; for the third, 
to be doomed an incorrigible Rogue. 

Buyers of ſuch ſtolen Wool may be ordered 
to pay treble Value to the Owner, c. io be 
levied by Diſtreſs and Sale; and for want of 
ſuch Diſtreſs, Commitment to Gaol without 
Bail for a Month, where he is to remain at his 
own Charges. 

Note; No Perſon is to be puniſhed by this 
Statute that hath been puniſhed by any former 
Law for the ſeme Offence ;. nor is any Perſon 
to be queſtioned for any Offence within this 
Statute, unleſs within ſix Weeks after the Ot- 
fence committed. 

By Statute 1 Geo. c. 48. If any Perſons 
ſhall maliciouſly cut or ſpoil any Timber- 
Trees,” Fruit-Trees or other Trees, the Party 
damaged thereby ſhall have Satisfaction ig 

| e 


252 The LAWS concerning Ch. 6, 


the Inhabitants of the Pariſh, and the is ſame 
tobe viewed, and Damages and Coſts to be re 
covered as in Caſes of Hedges and Dykes over. 
thrown in the Night, by the Statute 13 E. 
1. for Hedges and Dicches overthrown, And 
any two Juſtices where the Offence was, or 
the Seſſions, may on Complaint of any Inha- 
bitant or the Owner, cauſe the Offender to be 
apprehended, and finally determine the Of- 
' fences, and commit the Offender to Correcti- 
on and hard Labour for three Months ſans Bail, 
and to be publickly whipped ocne a Month. [See 
Stat. 6. Geo. 1. c. 16. to explain and amend 
the former Act. BY | 
And if any ſhall maliciouſly ſet on Fire an 
Wood or Underwood, or Coppice, he 
ſuffer as a Felon by the faid Statutc. 


CHAP, 
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" my” 


CH A P. VII. 


The Doctrine concernin Common of Catth, 
&c. between d and Tenant. 


er fignifieth, in our Common Law, 
that Soil or Water, whereof the Uſe is 
common to this or that Town or Lordſhip; 
as Common of Paſture, (termed Communia 
Paſture) Bratt. J. 4. c. 19 & 40. or a Com- 
mon (becaufe it is common to many) is & 
Profit that a Man hath in the Land of ano- 
ther. | | 
Common of Paſture is a Right of putting 
Beaſts to Paſture in another Man's Soil. 
Common of Fiſhing, Communia Piſcariæ, 
is a Liberty of Fiſhing in another Man's 
Ground, 3 
Common of Turbary, Communia Turbariæ, 


7 
ing of Turf upon ano- 


is a Licence for diggi 
t her's Ground, or in the Lord's Waſte. 
Common of Eſtovers, Communia Eſtoveri- 
orum. Nitcb. f. 94. See Eſftovers in Tabula. 
Again; Common (i. e. Common of Paſture) 
is divided into, 1. Common in Groſs; 2. Com- 
mon Appendant ; 3, Common Appurtenant; 


*. 
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4. Common by Reaſon of Vicinage (Neigh- 
bourhood.) Vide Co. Lit. 121. 6. 
Common in-Groſs is a Liberty of Common. 
ing conveyed alone without Long by Deed, or 
gained by Uſage Time out of Mind. So that 
Common Appendani cannot be Common in 


, 1 Inſt. 39 55 325 4. 122. 4. 164. 


4 Rep. 30. 
2 — . Cowl Gy: Thad Common Appen- 


dant and Common Appurtenant are in a 
Manner contoungded,: as 8 by Fita. Nat. 
Þrev, F. 189. and, are defined to he a Liberty 
af Common appertaining to, or 
e bb. 8 Frecpalga yet 47 10 
Jeems to wake this Difference, That be whi 
bath Common Appurtenant, hath it 9 
Limitation of this or that Kind of Beaſts 
but that this again is controlled by Dyer, f. 
79: 6. Numb. 19. 4 chat he . hath 
ommon Appendant, hath: & Me for Be 1 FAR 
Commonable, as Horſes Oxen, Ki 
Sheep, being accounted fitteſt for the Bough: 
man, and not of Goats, Geeſe and Hogs, 
Wherdupop the Author of rhe New Terms of 
the Lato adde th another Difference, which is 
That Common Appurtenant may he ſever 
from the Land whercunts 1e ted, 
* re 9 22 \ FILE 
gin N Ppendagt is 
we in f Jab. Co. MJ; 15756 00 #55 ht 


pole, Viz. That A ord .enfe On 
ther A. a 1 fg $ to hold of 1175 in fl 7895 


cage, 
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cage, as all Tenure in the Beginning (agcord- 
ing to Zaitleto) was; the Feoffee to maintain 
the Service of his Plough, had Common in 
the Waſte of the Lord for his neceſſary Beaſts 


to gain and compoſt his Land, and that 


for two Cauſes: One that for that (as 
then it was taken) it was tacitly implied in the 
Feoffment, by Reaſon the Feoffee could not 
gain or compoſt his Land without Cattle, and 
Cattle could not be ſuſtained without Paſture; 
and ſo by Conſequence the Feoffee had, as a 
Thing neceſſary and incident, Common in the 
Waſtes and Land of the Lord. The ſecond 
Reaſon was, for Maintenaace and Advance- 
ment of Tillage, which is much regarded and 
favoured in the Law. | e [| | 
Common far Cauſe of Vieinage, or becauſe 
of Neighbourhood,. is a Liberty that the Te- 
nants of one Lotd in one Town have to Com- 
mon with the Tenants of another Lord in 
another Town: Which Kind of Common they 
that challenge may not pur their Cattle into 
the Common of the other Town, for then they 
are diſtrainable z but turning them into their 


own Fields, if they ſtray into their Neighbour's 


Common, they muſt be ſuffered. See the Terms 
of the Land, and CowePs Interp. verb. Cornmon. 

That if there be Common by Reaſon of 
Vicinage between two Manos Time out of 
Mind, Fc. yet one may incloſe againſt the 
other. Co. Lit. 122. 4 Co. 38. 5. So it is 
laid, if he incloſes any Part- of his 8 

4 the 
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the Common pur Cauſe de Viciuage is gone 
But in ſuch a Caſe, if the Lord of one Manot 
incloſes, he ſhall not bind a Copyholder of the 
ſame Manor, but that he may have Common 
for Cauſe of Vicinage as he had before. Mich 
3 Fac. per Hobart. 

Where there is Common for Cauſe of Vici. 
nage between two — one cannot put his Cat. 
tle into the Land of the other, but they ought 
to eſcape there of themſelves by Reaſon of the 
Vicinity, for this is but an Excuſe of the Trel. 
paſs. Co. Lit, 122. 

It was ſaid, That every Commom for Cauſe 
of Vicinage, is a Common Appendant, and 
that a Man for ſuch Reaſon need not pre- 
ſcribe; but that ic is ſufficient to ſay, That 
he — all thoſe whoſe Eſtate, c. — uſed 
to intercommon Cauſa Vicinagii; but yet it is 
doubtful, and 13 H. 7. 13 6. there is a Pre. 
ſcription for Common Cauſa Vicinagii. And 
in Poph. 201. dubitatur, whether it was ſuffi 
cient that he and all the Occupiers of, &c. have 
had, Sc. 

| Reſolved per Cur. 

That if there be Common for Cauſe of Vi- 
cinage between the Towns of A. and B. and 4 
hath fifty Acres of Common, and B. hath an 
hundred Acres of Common, the Inhabitants 
of A. cannot put more Cattle into their Com- 
mon than che fifty Acres will depaſture, with- 
ou: any Regard to the Common of B. for the 

3 Cauſe of this Common zwas not he 


Prof 
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Profit of their Town, but to prevent Suits in 
open Countries for reciprocal Eſcapes from one 
Field into the other. 7 Co. 5.6. * 

As for Shack in the County of N A, 
(which 1 isa Sort of Common for 4 Cauſe of Vi- 
cinage) and the Commencement thereof, vide 

Co, =y 
; Before we ſee indir into Common Appen- 
dant, Sc. it will be convenient to inquire aftet 
the Common of the Lord. 


For Common as Lord. Ot, 


The Lord of the Manor, ſciſed of the 
Waſtes in which the Tenants have Common, 
may, it is ſaid, feed the Common by Part or 
all, of Common Right, without Diſturbance, 
16 E. 3. 43. 18 Af. 4. But whether the 
Lord by Preſcription may be reſtrained to a 
certain Number, vide 2 Roll. Abr. 267. 
Pla, 2. 

If the Owner of the Soil grants to another 
Common without Number there, yet the 
Grantee cannot uſe the Common with ſo many 
Cattle, that the Grantor ſhall not have ſuffi- 
cient Common for his Cattle, 12 H. 8. 2. 
Bridgm. 5. 1 Roll. Rep. 365. 1 Sauud. 345. 
Co. Lit. 122. @. 1 Roll. Abr. 339. Pls. © 

So where a Man claims Common without 
Number by Preſcription or Cuſtom, for it is 
againſt the Nature of the Word Common to 
exclude the Owner of the Soil, and it was im- 


plied 
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825 in the, firſt. 5 That the. Owner d 

ſhould ta 1e. reaſonable. Profit there i | 

Co. Lit. 122. 365. dete. | 
It. is clear 3 —— or Inhabitants can. 
not claim this Common by Ge Auen 


Whether they may lay..a Cuſtom for them 
have it. Lord Raym. 406, 407. 8 


Aud Ja E VM. H. 3a, D. Gn. 
(pan without Number is not admaeaſurable ;,ye 
the Commoner ſurcharges it, the Lord may 


diſtrain. Vide 1 Saund. 345. 

The Lord by Freſetiption mayagiſt the Cat. 
tle of a Stranger in the Common, but without 
Fefe he ek n 39 E. 3. 27. 

Hie may. liceble 2 Stranger 10 pur in his Cu 

tle, if he leaves ſufficient Common for the Com. 

mogerd. Mod. 6, /, 275: \ 

bf A. grants Common to B. in a certain 
e, e, A cannot fer wards erect a Rick there; 

x, by the Grant the Cattle of B. are 0 rang 
over the whole Place without Reſtraint, and it 
ſhall not be in the Power of A. to defeat hi 
own Grant, Cro. Jac. 271, 272. int” Farmer 
S Hunt. Vide Zelv. 201, 202, 

a the Lord * in Fes che Soil where the | 
8 Common Lond Clin ſaving. his Power d 

Feeding as he 0 have Common there Il | 
as Lord, 18 E 

Ang if the Lord, "mow any Saving, alien 
the Soil where the Common is tg be taken, þi 

mmon as Lord is gope by the Feoffment; 

Ew Alienee of the Sail may feed | LEE 0 


may be limited 
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Lord might have dene befare : Ter thagethi? 
Common is given, becauſe it is in his Sail 
where e * ity . becauſe he is 
Lord. Vid. EMET vum od 


4 WT . 


of —.— 83 5 


That Common Appendant al Common 
Right » a6 H. n mo d en u e 
Common Appendant is à Right belonging 
to one's Arable Land, of putting Beafts com- 
monable into another Ground 0 fend there. 
That it is not Common Appendanty unleß 
it has been Appendant Time out of Mig; 40 | 
Ed. 1 1 Neil. 18g. AM Bra Cin. 16. 
5 For ſuch Common cahnot be cre- 
ared at this Day. "5 A 9. 29 K 734. 


" 


CY 
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That Gauen Appendant may: be — 
all the Year,..faving à certain Time, at what 
Time the Lord feeds it. 27 E. 3. 86. 5. 

Whether claiming Common 2 . 


„ 1 is goat or not. Lord Kays. 


645. bl # 
Alſo. n that Glennon Appendant 
upon Condition. jy" 34 
Fix. Treſp. $5; Zr. Common 13. 


W Common Appendant may be wh- 
imi 


ſo. u he pays ſo much; ſo 
| !amdiu as he ſhall be living upon ſueh a 
Houſe to which the Common is 2 7 1 


So 


Did. ut ſuprg: * 0341 bun bas: 
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So Common Appendant may be to Com 
mon after the Corn is ſevered till it is re · ſowed 
37 H. 6. 34. And if Part only is re- fowed 
he may Common in the Reſidue. Yeh. 18; 
2 Brownl. 189. Br. Common 13. 

So it may be to Common in the Meadow zf. 
ter the Hay carried, till ae. 17 Eli, 
3. 46. 3. 34. O f 

So it may — to a in othe Paſture 
from the Feaſt of St. e to All. den 
&c. Ibid, 

So it may ibs mae two! Yeark af 
the Corn cut and carried away, till it is r. 
Jowed, and every third Year per tolum Annun 
22 12 Vid 1 Saund. 343, 344 
That a Man may have a Common Appes 
dant for thirty Cattle in one Place, and to 
the ſame Land, Common Appendant alſo in 
another Place for Part of the ſaid Cattle, and 
ſo — take it where he cm 17 Ed. 
$4.8. 07> 5 

That a Man may p tribe for Seen 
in certain Lands — the Time the Corn b 
ſevered, until the Land ſhall be ſowed again 
by the Aſſent of the Cotumonem; for by. the 
Law the Owner cannot Plough where another 
hath Common. 1 Leon. 73 int“ Hawks: an 
Molmeux. 

So a Man may preſcribe for Paſturage le 
two Geldings in a thoufand Acres of Mes- 
dow, from the firſt Day of May till the Grab 
be there cut and made into Hay; for hou 


Ch.7. Landlozds and Tenants, 26 


in ſo great a Quantity. of Land, the Going 
of two: Geldings there cannot 10 defoul or 
bebruiſe it, but that Hay may well be made 
thereof. Cro. Jac. 35. int” Sir Jobn * 
and Laſſels, 

It ought to be appendant to: Arable Land, 
but not to other Land which is not arable, 
nor to a Houſe: Neither can it be appendant 
to Land which is approved within Time of 
Memory out of the Waſte of the Lord: Nei- 
ther can Common of Turbary be appendant 
to Land. 26 H. 8. 44. 5 6 9. Br. 
Com. 13, 16. Fitz, Aſtze 13 

Alſo it ought to be for "ii, Cattle as plough 
his Land (to which it is Appendant, as it ſcems) 
and compeſter it, viz. Horſes and Oxen to 
plough the Land, and Cows and Sheep to com- 
peſter it, 37 H. 6. 34. Br. Com. 13. Com, 
Lit. 122. 

But he may not uſe it with Goats, Geeſe, 
or ſuch like, for theſe are not neceſſary to do, 
ut ſupra. 37 H. 6. 34. Br. Com. 13. 

And therfeore a Preſcription ro have Com- 
mon Apendant for all Manner of Cattle is not 
good, becauſe it comprehends Goats, Geeſe, 
and ſuch like; but this is common Appurte- 
nant, 37 H. 6. 34. Br. Com. 13, 14. 1 Roll; 
Ar. 401. pl. 2. 

Again, the Common is admeaſurable ac- 
cording to the Quality and Quantity of the 
Freehold, to which he claims to * this 

om- 
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Common Appurtenant. 37H. 6. 34. Br. Con, 
1:2. Hide poftea concerning Admealurement, 


ix. Fot all thoſe Which are Levant and 
Couchant upon the Land. 1g Ed. 4. 32. 4, 
11 H. 8. 12. Br. Com. 8. And per N 30. 
dubitalar, What Cattle ſhall be Levant and 
Cduchant ; but there faid, That the Chief Jy. 
ſtice in nhe Circuit held, fob ſa many Cattle as 
the Land to which, Sc. may maintain in the 
Winter, ſhall be laid Lievant and Couchant, 
Vide 1 Vent. 54. And that fo many Beaſts 
may be ſaid Levant and Couchant upon 2 
Houſe as may be tied there, and are uſually 
to be maintained in the Houſe. 1 Brom! 
101. But per Vaugh. 283. in à common la- 
tent, Galen be Levant dae Meſſuage 


Tnat he bdclahns Ca, by Force of 
a Preſcription, as an Inhabitant of a Town, 
ſhall have no other Cattle to Common there 
but what are Levant and Couchant within the 
ſame Town. 15 E. 4. 32. 3. Br. Com. d. 
For there is no Diverſity between this and 
Common Appendant. See after. 

That Common Appendant may by Uſage 
be limited co any-certain Number of Cattle. 
u . . 29; g. & + 

Generally the Commoner cannot uſe the 
Common but with his own proper Cattle. 11 
H. 6. 22.6. Fit. Com. 3. Br. 47. 22 4 


$4. Br. Com. 40. Fitz. Aﬀec 228 
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If the Cömtndner bath hot aty Cattle td 
manure the Land, he may borrow orfier Cattle 
Joo manore it, and may de the Common With 
them, for by the Loan they are in 6. Wee, 
made his own oe, 45 "ug 11 H. 
6. 22. 5. 14 H 6. 65 | STA Br. 
725 , 14, 406.” Br. Falin 3, Fils. Com. 3. 

| 22 7933 Firs. J. 228. hh 

71 cafitiot ag 0 the ark of 4 enges | 
71 H. 6. 17 5 11. 3. 22 Af. 84. Fils, 
Cm 3. Br. 40, 47. Pits. Af. 128. 

lf he takes the Cattle of the 8 Stranger to 
fold, and Folds them . being Le- 
vant and Coitchant upon the Land, be may 
uſe the Common with Theſe Cle for he 
has a ſpecial Proj Ty in them f. or he Time. 
Mich. 10 Car. B. R. int Jaſon 1 400 Helliard, 
br Cur. 

Where, Common 1s grantable over or not, 
vide Roll, Abr. 46. pl. 13,16. 
If a Man as Inhabitant of a Town ry 
Common for all Manner of Cattle in a Place, 
and claims che Common by Realon he is an 
Inhabitant there, he ſhall have no other Beaſts 
o Common there, but thoſe thar are Levant. 
and Couchant: And if a Man grants ſans, 
Number, the Grantee cannot putinſon many 
attle, but ſo that the Grantor may have ſuffi- 
tent Common in the ſame Land. 12 H. 8. 2, 
5 E. 4. 32. 5. | 
That a Man may preſcribe to have Com- 
non for all Manner of Cattle by Reaſdn hig 

er. 
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Perſon. 15 E. 4. 33. Br. Com. 8, Videt 

Roll. 366, 398, Br. Com. 48. 

But if a Man claims Common by Preſcrjp. 
tion far all Manner of Cd Cattle in 
the Land of another, as belonging to a Tene. 
ment, this it is ſaid is a void Preſcription, be. 
cauſe he does not ſay it is for Cattle Levant and 
Couchant upon the Land to which he claim 
it to be Appurtenant, for a Man cannot haye 
Common /ans Number Apurtenant to Land; 
and when he claims the Common for all Cat. 
tle Commonable, and does not ſay for Cattle 
Levant and Couchant upon the Tenement, 
this ſhall be'intended Common /ans Number 

according to the Words for there is not any 

Thing to limit it, when he does not fay for 

Levant and Couchant; adjudged in Error, in? 

Cobham and White, Mich. 14 Car. Rot. 403, 

404. | 

Said to be nought upon a general Demurrer, 
but that is helped after Verdict, in Cheadle and 

Miller. Vide 1 Lev. 196. 1 Saund. 227, 34b. 
1 Vent. 164, 165. 1 Mod. 6, 7, 75. 3 Mod. 

162. Co. Ent. 656. Cro. Jac. 44. 

But if a Man preſcribes for Common for a 
certain Number of Cattle, as belonging to cer- 
tain Land, he neednot ſay Levant and Cou- 
chant. 2 Mad. 185. See the Diverſity ad- 


judged, and 1 Roll, Abr. 401. pl. 4. 1 Ven. 
163. 1 Mod. 75. Cro. Jac. 27. 

It is doubted whether a Corporation may 
preſcribe, That every Burgeſs of the ſaid Cor- 
„ ook Foes Poration 


ration hath Time out of Mind had Common 
in Groſs ſans Number in a certain Place for all 
their Cattle; in' Miller and Spateman, 1 Saund. 
345, 346. And that the Chief Juſtice poſitive- Wt. 

ad, There could be no Common in Groſs 


F Number. Vide 1 Mid. 6, 7. dubitatur. 


But 2 Jones 115. 2 Lev. 246. in an Action 
between the ſame Parties for a Diſturbance in 


the Uſage of the Common, it ſeems to have 


been adjudged a good Preſcription. Vide Hard, 
111, Yet vide Co, Lit, 122, this is one of the 
Commons there enumerated: And 3 Mad. 
209. arguendo admitted, but ſaid, The Pre- 
ſcription mult not be laid to be ad /ibitum fuum, 
Et vide March 8 3. 

Preſcription for Common omni Tempore an- 
1 (a) in a Foreſt, (Fc. and it was not found to 
be a Foreſt, 

It in Bar to an Avowry for Damage. feaſant 
the Defendant preſcribes for the Common in 
the Place where, &c. pro omnibus Equis, &c. 
and fo juitifies the putting in his Gelding 
there; this is a good Plea, for Equus is a ge- 
neral Name, and comprehends Geldings as well 
as Horſes, and Geldings in common Speech are 
called Horſes, but for Mares it is not ſo; ad- 
judged. Cro, Eliz, 798, in Stapleton and Morſe. 

If in Bar of an Action of Treſpaſs the De + 
fendant pleads, that he, and all thoſe whoſe 
Eſtate he hath in the Manor of A. have Tims 

(a) See p. 271. 
M ut 
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oat of Mind had Paſturage for two Geldings 
in the Place where, and fo juſtifies; this is 
a good Plea, for ſuch Common may be claimed 
by the Name of Paſturage; adjudged. Cro, 
£112. 27. mter Sir John Thornhill and Laſſels, 

If a Man in Bar to an Avowry for Damage. 
feaſant preicribes, That he, and all thoſe 
whoſe, Sc. have had Common pro Mognis 
Averiis (for great Beaſts) in the Place where, 
Sc. and ſo juſtifies his putting in the Geld- 
ings to uſe the Common; this is a good Plea: 
For Magna Averia may well be intended 
Horſes, Oxen, Kine, or ſuch other Beaſts of 
theſe Kinds which are Commonable, and by 
the Common Phraſe of People are well known 
amongſt them, and there needs no Averment 
that the Gelding was one of the Mapna Averia; 
* adjudged, Cro. fac. 508. ini” Standred and 
Sboreditcb. 

But whether a Man may preſcribe for Com- 
mon pro Magnis Averiis, viz. pro Bidentibur, 
£9c. 1 Sauyd. 227. dubitatur. And the Chief 
Juſtice ſaid, Sheep were great Beaſts in Reſpect 
of Cones, Sc. 

Vide 2 Roll. Rep. 173. where the Cafe of 
Standred is adjudged, and there ſaid, That all 
Manner of Caitle, except Sheep and Yearlings,. 
ſhould be called Magna Averia. | | 

If a Man hath Time out of Mind had 
Common of Eſtovers in a certain Place to 
be burnt in fuch a Houſe, and to mend the 
eld Houſes and old Hedges; this is not Com- 

J hy Mon 
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mon Appendant, but Appurtenant. 11 H. 6. 
11. A | 
And if a Man and his Anceſtors, and all 
thoſe whole Eſtate he hath in a Houſe, have 
had Common for two Beaſts in a certain 
Place; this alſo is not Appendant, but Ap- 
urtenant. 11 H. 6. 12. 8 
By Holt Chief Juſtice, a Man may preſcribe 
for Common for Cattle Levant and Couchant 
upon a Meſſuage, but not for Common Ap- 
purtenant to a Farm, becauſe it is uncertain of 
what a Farm conſiſts, perhaps of ten Acres, 
or of an hundred Acres, but the Preſcription 
ought to be laid to a Meſſuage and ſo many 
Acres of Land; but if there is an antienc 
Farm, and the ſame Lands always occupied 
with it, a Man may have Common of Paſture 
to depaſture his Cattle, tilling that Farm. 
Lord Raym. 726. Hockley v. Lamb. a 
Ruled by Holt Chief Juſtice, if a Man pre- 
ſcribes for Common for a certain Number of 
Cattle as Appurtenant, &c. it is not neceſſary 
nor material co ſhew that they were Levant and 
Couchant, becauſe it is no Prejudice to the 
Owner of the Soil, for that the Number is al- 
certained. id. Richards v. $qgibb, _ 
In Replevin the Defendant juſtifies taking 
Damate-feaſant in his Freehold ; Plaintiff in 
Bar, that he is ſeiſed of a Cottage, and preſcribes 
for Common in the Defendant's Land for all 
his Cattle Levant and Couchant as Appendant 
to his Cottage; and held well on Demurrer, 
| M 2 WH 
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for a Cottage has a Curtilage, or at leaſt a 
Court to it. 2 Lord Raym. 1015, | 
Upon a Grant of Common by a Deed of Bar. 
gain and Sale of Blackacre, which Deed is after. 
wards inrolled ; this was held a good Common 
Appurtenant to B. although the Grantee had 
nothing in the Land at the Time of the Grant; 
and though it ſhall not relate to ſettle the Ef. 


tate in him ab initio, inaſmuch as this has Re. 


ference to the Bargain and Sale, and to the Ef. 
rate which he had by Force thereof, Mich. 15 
Jac. B. R. inter Gazven and Stacy, 

And ſo it is where the Grant of Common 
had Reference to that which a Man ſhould af- 
terwards purchaſe ; for it is not neceſſary that 
he ſhould have the Land at the Time of the 
Grant. Ibid, ö 

So if a Man bargains and ſells Blackacre to 
B. and after, before the Deed is inrolled, by 
another Deed grants a Common to the ſaid B. 
for all the Cattle which ſhould manure and eat 
the ſaid Blackacre, and after the Deed is in- 


rolled ; this ſhall be a good Common Appur- 


renant to the ſaid Blactacre; and the Court 


ſaid it ſhould be fo without any Help of Rela- 


ton. Int eaſdem Partes ut ſupra. 

So where a Man grants to B. Common for all 
his Cattle which manure Blackacre; and after 
he purchaſes it; this was ſaid to be a good 
Common Appurtenant to this Acre upon a 
Contingent, though he had nothing in it at the 
Time, c. in eaſdam Parties ut ſupra Ras 

cre 
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here is made a 2uyere, inaſmuch as the Grant 
had no Reference to a future Purchaſe. Vide 
1 Roll. Abr. 400. pl. 5, 6. 

H. ſeiſed in Fee of a Waſte called 17. Heath, 
granted to the Prior of S. and his Tenants in 
S. Common in W. pred', Habendꝰ to them and 
their Succeſſors as Tenants in Fee; and this 
was faid to be Common Appurtenant to the 
ſaid Land which the Prior had in S. aforeſaid, 
for that it could not be a Common ſans Num- 
ber, but referred to the Land. Inter Sachcve- 
rell and Porter, 1 Roll, Mr. 400. pl. 7. Cre. 
Cor. 482, 1 Jones 297, Adjudged upon a 
$pccial Verdict. 

One granted to another a certain Aſſart with 
Common of Turbary, as belonged to two 
Hides of Land, with the Appurtenances in D. 
and this was ſaid to be a Common in Groſs, be- 
ing a Grant de Novo, not by Preſcription, and 
not Appurtenant to the faid Aſſart; adjudged, 

A. 9. Fits, Aſize 134. 

It .7. as Appurtenant to a certain Meſſuage, 
and twenty Acres of Land, hath Common in 
the Land of B. and after B. enteoffs A. of the 
laid Lands, in which, Sc. by which the Com- 
mon is extinguiſhed; and after A. releaſes to 
B. the ſaid Meſſuage and twenty Acres of Land, 
with all Commons, Profits and Com 
thereunto appertaining, or occupied, or uſed 
with the ſaid Meſſuage; this is ſaid to be a 
good Grant of a new Common for the Time. 

M2 Trin. 
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Trin. 39 Eliz. in“ Bradſhaw and Eyre, Cro. 
liz. 570. 

But becauſe it was not there averred, that 
this Common was therewith uſed at the Time 
of the Leaſe, it was adjudged againſt the De- 
tendant who claimed the Common, 

So if a Copybold Meſſuage eſcheats, to 
which before Common in the Demeſne of the 


Lord did belong, and the Lord by Deed grants 


it by the Name of a Mefſuage, c. and of 
whatſoever Common to the ſaid Meſſuage be- 
longing, Sc. or with the fame uſed. 2 And, 
168. Cro. Elix. 794. 

If a Man preſcribes to have Common of 
Eſtovers to his Freehold, ſeil. a Houſe, he 
cannot preſcribe to fell the Wood, for this 
cannot be Appurtenant. 11 H. 6. 11. 6, 
Vide Noy 145. but muſt ſhew they are to be 
burnt or ſpent in the Houſe, 1 Sd. 334. But 
he may preſcribe to build new Houſes. Cxo. 
. 

So a Man may preſcribe to have as much 
Turf yearly as two Men can dig in one Day. 
r Lev. 231. 

A Man may preſcribe to have Common Ap- 
purtenant to a Manor for all Manner of Cattle. 
14 H. 6. 6. 35. And it is noted to be there ſaid 
Common Appendant, which cannot be. Vide 
1 Roll. Abr. 40 1. Letter M. pl. 2. Fitz. Treſ. 


33. Br. Com. 14. 
80 
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So a Man may preſcribe to have Common 
Appurtenant to his Freehold for all Manner of 
Cattle. 20 . 8. Bro. Com. 41. 

A Man may preſcribe that he and all thoſe 
whoſe Eſtate he hath in the Manor of D. have 
uſed to have a Fold-Courſe, ſcil. a Common 
of Paſture for Sheep not exceeding three hun- 
dred, in a Field, ſcil. C. Field, as Appurte- 
nant to the faid Manor; though he does not 

reſcribe to have them Levant and Couchant 
upon the ſaid Manor, there being a certain 
Number limited. Mich. 11 Car. B. R. ini Day 
and Spooner. 

That' a Man may preſcribe to have Com- 
mon Appurtenant for his Cattle not Common» 
able; as Hogs, Goats, and fuch like. Co. Lit. 
122, 

A Man may preſcribe to Have Common 
Appurtenant to his Freehold for all Manner of 
Cattle, at every Seaſon of the Year (a); ad- 
judged. 25 A. 8. Br. Com. 41. | 

That a Man may preſcribe to have Com- 
mon Appurtenant for Hogs Levant and Cou- 
chant upon ſuch Land. Mich. 5 Fac. per Cur”. 


How Common Appurtenant may be uſed, 


He that hath Common Appurtenant can - 
not agilt the Cattle of a Stranger. 13 £4. 3. 
37. 


— 


(a)) See p. 265, | 
M4. But 
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But he may borrow Sheep of another to 
compeſter his Land, and with thoſe he may 
uſe the Common. 14 H. 6. Fitz. Treſp. 33. 
Br. Com. 14. | 

That a Man may uſe a Common Appurte- 
nant to his Manor with Cattle that are for his 
Houſhold. Lid. Vide 1 Roll. Abr. 401. Le. 
NM. pl. 2. 3. Br. Com. 14. | 

But he cannot uſe the Common with Cattle 

that are io ſell. J6:d, 


Of Common in Greſs, 


Common Appendant cannot be made Com- 
mon in Groſs, for this is for Cattle Levant 
upon the Land, to which, Cc. and therefore 
it cannot be ſevered without Extinguiſhment. 
9 E. 4. 39. 26 Hen. 8. 3 Cro. Car. 542. 
"Fhat it may not by Grant be ſevered from the 
Soll. 

So Common Appurtenant for Cattle Levant 
and Couchant upon the Land, cannot be made 
ia Groſs for the aforeſaid Cauſe. Nevil 384. 19 
ZI. 6. 33. 6 Br, Com. 33. But that Common 
Appurtenant for a certain Number of Beaſts 
may be granted over. Cro. Jac. 14. per Cur? ad- 
judged, that it could not by Grant be ſevered 
from the Land, becauſe he had it only /u6 
e, viz. for Beaſts Levant, Se. 

If A. and all thoſe whoſe Eſtates he hath in 
the Manor of D. have had Time out Mind a 
Fold-Courle, ſcil. Common of Paſture, for any 

| Number 
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Number of Sheep not exceeding 300, in a cer- 
tain Field, as Appurtenant to the ſaid Ma- 
nor, he may grant over this Fold-Courſe to 
another, and ſo make it in Groſs, becauſe the 
Common is for a certain Number; and by the 
Preſcription the Sheeparenot to be Levant and 
Couchant upon the Manor : But it is a Com- 
mon for ſo many Sheep Appurtenant to the 
Manor, which may be ſevered from a Manor 
as well as an Advowſon, without any Prejudice 
to the Owner of the Land where the Common 
is to be taken, Mich. 11 Car. B. R. int” 
Day and Spooner, Cro, Car. 432. 1 Jon. 

275. 1 Roll. Abr. 432, fl. 4. in Mich. 6 
Car. Rot, 183. 

But there the Caſe was, whether it might 
be granted over with Parcel of the Manor, and 
ſo ſhould be Appurtenant to this Parcel? And 
it is adjudged in Banco, that it ſhould paſs as 
Appurtenant to this Parcel; and. ſo held per 
Cur in B. R. | 

That a Man may preſcribe to have it for all 
Manner of Cattle. 15 E. 4. 33. 

The Grantee of Common for a certain Num- 
ber of Cattle cannot Common with the Cattle 
of a Stranger. 18 E. 4. 14. 6. 

If a Lord licenſes a Stranger to put his Cat- 
tle into the Common, this ſhall be intended of 
Commonable Cattle only, and not of Hogs. 

2 Mod. 7. But if the Licence be for a. parti- 
ons Time, it is otherwiſe. 1646, 1 

| M5 If 
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If in an Action of Treſpaſs brought by a 
Commoner againſt a Stranger for putting his 
Cattle into the Common, whereby he could 
not have Common in ſo large a Manner; and 
the Defendant pleads a Licence from the Lord 
to put his Cattle there, but does not aver there 
is ſufficient Common left for the Commoners, 
this is no good Plea; though it may be ob. 
jected, the Plaintiff may reply thereunto, yet 
being the very Giſt of the Action, the Defen- 
dant ſhould have pleaded thereunto: Adjudg- 
ed in Smith and Feverel, 2 Med. 6. 

But in an Action againſt the Lord, the 
Plaintiff muſt particularly ſhew the Sur- 
eh erge. ö 
I a Commoner have no Cattle, he cannot 
ag1ft the Cattle of others to uſe the Common. 
45 E. 3. 25. 3. Br. Com. 3. Br. Seiſin g. 
22 Af. 84. Br. Com. 40. Fitz. A. 228. 

So he cannot command his Tenants at Will 
to uſe it with their Cattle in his Name. id. 
v ſupra. | 

But if he borrow othen Cattle to manure his 
Land, he may uſe the Common with them, 
for they are in a Manner his Cattle by bor 
rowing; and the Cattle which manure the 
Land, of Right ought to have Common, 
45 E. 3. 23. 6. 22 Af]. 84, Sc. ut ſupra. 

If a Man at all Times have uſed Common 
with his Cattle Couchant and Levant in cer- 

tain Places, and not with other Cattle; this 
i Common Appendant to this Place, and not 
| in 


_— = 


"MC ib 


——— 
"I -—4. 2 * 
Eo ES 
* 
- 
- 


- —— — 
- 
4 


o 
| OA) — ES * 


1 
* 20 


Ch. 7. Landlowgand'Tehants. 275 
in Groſs. 22 A/. 36. 13 Co. 66. Br. Com. 
2 

"ic a Man grant Common to- another for 
Years, and do nat declare in what Place he 
ſhall have it, this is void. 9 H. 6. 36. Br. 
Grant 5. 

If a Man grants to another Common 1 | 
cungue Averia ſua ierint, (whereloever his Cat- 
tle went) this is a good Grant by. Averment,.. 
in what Place his Cattle fed at that Time of 
the Grant, before or after. 9 H. 6. 36. Br. 
Grant 5. Fitz. Com. 2. Br. Com. 3. But 
without ſuch Averment this is no good Grant. 
9 H. 6. 36. 

Again, if a Man make ſuch a Grant ag 
above, yet if the Cattle of the Grantor did 
never feed in any Place before the Grant, or 
at the Time of the Grant or after, the Gran 
tee ſhall have no Benefit of the Grant. id. 
Br. Com. 4. X 

But if he grants Common in that Manner, 
and after he occupies and manures 100 Acres of 
Lands with his Cattle, and after he becomes 
ſo poor that he hath no Cattle, yet the Gran- 
= ſhall have the Common in the 100 Acres. 

Sid. 
So upon ſuch a Grant, if the Cnr at the- 
Time of the Grant or after, feeds his Cattle ia 
any Place, the Grantee may Common there al 
lo. 9 H. 6. 36. 26s. 'v a 

So upon ſuch a- Grant of common, 4115 
cunque Averia of the. Grantor ierint, if the 
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Grantor put his Cattle in his Garden or in his 
Corn, the Grantee may pur his Cattle there 
allo. Did. 

But if there be ſuch a Grant, and the 
Grantor dies, it is made a Quere, if the 
2 ſhall have Common after his Death? 

bi 

And if a Man grants Common to another 
for all his Cattle throughout his Manor, yet he 
cannot Common in the Garden of the Grantor's 
Parcel of the Manor, but only in ſuch Places 
where a Man of common Right ought to Com- 
mon. bid. Br. Com. 

But upon ſuch Grant he may Common in 
any reaſonable Part of the Manor, though not 
Waſte or Common before; adjudged. Cro. Car. 
399. For by the Grant there is no Reſtraint 
to the Waſte or Common. 

Again, if a Man grant Common to another, 
guandocungue Averia ſua ierint, (whenſoever 
his Cattle ſhould go) the Grantee ſhall not have 
Common but when the Cattle of the Grantee 
are in the Common. 9 H. 6. 36. Fitz. Com. 
2. Br. 3. Br. Grant 5, Hob. 40. cited and 

agreed. Cro. Car. 599. But objected, that 
the Clauſe, Quandocungue, Ec, is void, be- 
cauſe it reſtraids all the Effect of the Grant. 
Reſp. econtra, for Medus. & Conventio, c. 
And it is not intendable the Grantor will for- 
bear to put in his own Cattle to defraud the- 
Grantee of his Common, FVide 1 Rep, 87. 


" 
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If one Grants Common to another in his 
Land, every Year that it lies freſh z this is 
good, though it be at my Will, whether he 
ſhall have any Profits, for I may ow it. 17 E. 
$i BF 
3 1 if A. grants Common to B. in certain 
Land for all his Cattle, which ſhall be Levant 
and Couchant upon Blackacre, where B. hath 
nothing in Blackacre, ſo that it cannot be Ap- 
urtenant 3 yet this ſhall not be a Common in 
Groſs, becauſe the Intention and Limitation of 
the Grant is to Cattle Levant and Couchant. A 
Agreed ini” Gawen and Stacy, Trin. 15 Fac. 
B. K. 

That a Man may grant to another Com- 
mon in one Place for all Manner of Cattle, 
and in another Place for ten Beaſts; and ſo tha 
Grantee may put the ten Beaſts in either of the 
two Places. 17 E. 3. 34. 6. 


Serfin of Common, how obtained, &c. 


A tortious Uſer of Common cannot put one 
in Seiſin. 45 E. 3. 25. b. Br. Com. 5, Br. 

Seiſin 5, 22 AJ. 84. Br. Com. 40. Br. Sei- | 
fm 36. Fitz: A. 228. : 
As a Commoner cannot get Seifin by G 
tle which he agiſts, for ſuch, Uſer is not law- 
ful; ſo he cannot gain Seiſin by the Uſer of 
his Tenants at Will being his Servants with 


their Cattle, by his Command, in his Name, 
ior 


bh 
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for their Uſer with their Cattle is tortious. Ieid, 
ut ſupra: 

Bur if the Commoner hath no Cattle, and ſo 
takes the Cattle of another, and the Tertenant 
delivers Seiſin to the Commoner, and is preſent 
when the Cattle are put in, and he aſſents to 
the Uſer and putting in, or commands him ſo 
to do; this is good Seilin. 45 E. 3. 26. 22 

84. Br. Seiſin 36. 
So if the Commoner hath no Cattle, he 
may take Seiſin by the Cattle of another, and 
chaſe them back preſently; for the Continu- 
ance is tortious, and this is ſaid to be a. good 
Seiſin. 45 E. 3. 26, Br. Seiſin 5, Br. Con. 
But Br. Com. 51. it is made a Quære; and 
this ſeems not to be Law, for, the putting 
them in without Continuance is tortious. 22 
A. 24 Br. Com. 40. Br. Seifin, 36. Filz. 
228. 

If a Man hath Common ſans Number, it 
he hath been ſeiſed of this with Cattle, without 
any certain Number, as 20, 30 or 40; this i 
faid to be a good Seiſin. 11 H. 6. 29, 

That if a Man recovers a Common, and 
the Sheriff upon a Writ of Seiſin comes to the 
Place, and by Parol delivers to him Seiſin of 
the Common; this is a good Seiſin of the Com- 
mon to have an Aſſize. 22 A/. 84. Br. Seiſa 
36. Fitz. Aſſe 228. 

Where the Seiſin of the Father is not ſuffici- 
ent for the Heir. 45 E. 3. 25. Br. Seiſin 5. 
22 A/. 4 Br. Seiſin. 36. Fitz. A. 228. 

Put 
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But the Seiſin of the Leſſee for Years of a 
Common is ſufficient for him in Reverſion. 
45 E. 3. 26. 22 Af. 84. Hitz. A. 228, 
Br. Seifin 36, | 


What Things a Commoner may do. 


For the Intereſt and Power of a Com- 
moner, and the general Learning thereof; 
vide Bridg. 10, 11. Godb. 123, 124. 2 Leon, 
201, 202, 
Where he may make one or more Gaps to 
put in his Cattle, if the Common be in cloſed. 
Vide Goldſi 117. Lit. Rep. 38. 2 Int. 8t. 
May throw down the Hedges. 2 Mod. 65, 
66, 1 Bratonl. 228. 
If the Lord makes a Pond in the Common. 
the Commoners may let the Water out. 1 
Brownl. 288. 
It the Lord of a Common makes cony- 
Borrows in the Common, and ſtores them with. 
Conies; though he has no Warren, yet the 
Commoners cannot juſtify the Killing the Co- 
nies, that they may not increaſe to the Preju- 
dice of the Common. Adjudged int Hodſon - 
and Griſſel, Mich, 5 Fac. B. R. Vide Godb. 
123, 124. 2 Bulſt. 116. Nu. 103. Cro. Elix. 
870. Cro. Fac. 229, 230, 1 Brownl. 227. 
2 Leon. 201, oor 7. 


A gain, 
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Again, if the Lord of a Common makes 
Cony-Burrows in the Common, and ſtores 
them with Conies, by which the Commonerg 
cannot have ſufficient Common; yet the Com- 


moners cannot juſtify the Killing the Conies, 


but ought to bring their Aſſize or Action 
againſt the Lord, for they cannot be their own 
Judges : Sed dubitatur. So Bridgman 9, 10, 11, 
Dubitatur, Whether a Commoner may pre. 
ſcribe to kill the Conies, ſo often as the Com- 
mon hath been. oppreſſed. Vide Cro. Zac. 195, 
and Zelv. 104, 105, where the Caſe of not 
Killing is ſaid to be adjudged. So Godb. 123. 
Cons Caſe. So 2 Leon. 201, 202, and 4 
Leon, 2. adjudged, though it ſhould be nfo 
the Commoner hath no other Remed y. Cro. 
Jac. 229, 230. 

But it ſeems every one of the copy hold Com- 
moners, by Preſcription in the Waſtes of the 
Lord, (if the Lord ſtores the Waſtes with Co- 
nies) may have an Action of the Caſe againſt 
the Lord, averring, that by this his Common 
is impaired. 1 Roll. Abr. 106. Pl. 19, 1bid, 
405. Pl. a. 


And that an Action lies, notwithſtanding the 


King grants to the Lord a Free Warren there. 
1 Jon, 12. Winch 16, Palm. 319. And ac- 
cordingly, Zelv. 143. it was adjudged in an 
Action by the Heir of the Commoner, for the 
- Continuance in his Time. Vide Cro, Fac. 195, 
Zhu, 104, 105, Sc. Sed vide 1 Lulto. 108. 


Again 
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Again it is ſaid, That if the Sheep of the 
Commoners are killed, by falling into the ſaid 
Cony-Burrows ſo made by the Lord; yet they 
cannot juſtify the Digging of the Land, and 
S:opping them for the Cauſe aforeſaid. Trin. 
11 Jac. B. R. ſed dubilatur. 2 Bulſt. 115, 116, 
adjudged. Cro. Fac. 229, 230. 

If J. S. hath Land adjoining to the Land of 
J. D. in which J. N. hath Common of Paſture, 
and J. S. makes Coney- Burrows in his Land, 
and ſtores them with Conies, which come inta_ 
the Land of J. D. J. N. who hath the Com- 
mon of Paſture, cannot there kill the Conies, 
becauſe he hath nothing to do there, but to 
take the Graſs with the Mouth of his Cattle. 
Adjudged, Mich. 43 & 44 El. B. R. in Bel- 
he & Loughdon. Vide 1 Roll. Abr, go. pl. . 
Cro. El. 876. The Action being brought by 
J. D. adjudged; for the Coney is a Beaſt of 
Warren, and profitable as Deer are, and not 
to be compared to Vermin. Owen 114. Cro, 
Jac. 195, Zelv. 105. 2 Bulſt. 116. 1 Lutw. 
108. | 
Aich. 10 Car. adjudged int” Eversby: and 
Wilkinſon in B. R. Such a Commoner brought 
an Action upon the Caſe againſt J. S. who, 
without any lawful Grant or Preſcription, had 
ſtored the Land adjoining with Conies, by 
which the Conies came into the Land where 
he had Common, whereby he loſt his Com- 
mon; and adjudged that the Action does not 
lie, and a Judgment given in Banco, reverſed 

6 accord- 
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accordingly in this Caſe in a Writ of Error; and 
the Court gave the Reaſon, becauſe here the 
Commoner may kill the Conies. Vide Cro. Car 
387. 1 Roll. Abr. go. contra 1 Jones 330. 
ſame Caſe adjudged, and the Judgment reverſe 
accordingly. 

A Commoner may juſtify the Taking th 
Cattle of a Stranger Damage-feaſant upon the 
Common in his own Name, for the Intereſt 
which he has in the Common. 15 H. 7. 2.6, 
11, 13.6. 14 H. 7. 3. 5. 9 Co. Mary's Caſe, 
112. 6. F. N. B. 128. c. 10 Ed. 4. 4. 1; 
H. 7. 13. b. agreed. 


But he can have no Action, unleſs laid, 27 


his Common was impaired, Keihw. 47. «, 
t for this vide 2 Co, 112, 113. 1 Bron 
197. 2 Brotonl. 55. 1 Koll. 89. pl. 8. br, 
Com, 38, 39. Br. Juſtification 15. 

And if a Copyholder, by the Cuſtom of 1 
Manor, has uſed to have Common for all Cat- 
tle Levant and Couchant upon his Cuſtomary 
Tenement, in a certain Place, Parcel of the 
Manor, and a Stranger digs Turfs there, and 
carries them away, by which his Common 1s 
impaired, an Action upon the Cale lies, deck. 
ring, That the Defendant dug ſo many Tur!s 
there, and them with his Horſes and Carts (he 
Graſs then and there growing, treading down 
with his Feet in walking) from the Place 
aforefaid unjuſtly did take and carry away, 
whereby the Plaintiff could not have his Com- 


mon for his. Cattle in ſo. beneficial a Mannet 
1 
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as before he had; and this is faid to be a good 
Declaration. Though the Commoner cannot 
have any Damage for the taking and carrying 
away of the Turf, yet the Coming upon the 
Land with his Horſes and Carts to carry them, 
is a Prejudice to the Common. And there, per 

od his Common is'impaired, is the Cauſe of 
the Action, and the Carrying and Takin 
them is a Means of the impairing hee 
Mich. 9 Car. inter Teary and Godier, adjudged : 
This being moved in Arreſt of Judgment up- 
on ſuch a Declaration, the Damages being in- 
tire, Holland and Lovel a like Point, 2 Brownl. 
148. 9 Co. 113. Co. Ent. 9. pl. 8. 14. pl. 
12. Godb, 343. 2 Roll. Rep. 308. adjonr- 
natur. T4 

That Treſpaſs lies againſt a Stranger for ſuf- 
fering his Horſes, Sc. to eat, Sc. the Graſs, 
whereby he could not have his Common in fo 
beneficial a Manner. 9 Co. 11. 2 Brownl. 55. 
Jenk. Rep. 144. by which Book, though the 
old Opinions are otherwiſe; yet an Action 
will lie, elſe the Commoner may be without 
Remedy; for the Catile may be gone before 
he can take them Damage-feaſant. But he ſhall 
not have an Action for every Petit Treſpaſs; 
but for ſuch only, whereby he could not have 
his Common in ſuch a beneficial Manner. 9 Co. 
113. 1 Brownl. 197, Br. Com. 24. Keilw. 
47. 1 Kol. Abr. 405. pl. 5. 

If there be a Cuſtom, that a Cloſe ought 


to lie freſh and hained every ſecond " 
tl 
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till Lach- day, after the Corn cut and carrie * 
away, and J. S. hath uſed Time out of Ming ! 


to have Common in the ſaid Cloſe after La 


Day, till it is ſowed again with Corn, for his 


Cattle Levant and Couchant upon a certain WM ® 
Tenement, as appurtenant thereto; in this P 
Caſe, if the Lord of the Soil of the faid Cloſe , 
puts in his Cattle in the ſaid Cloſe againſt the Mt © 
Cuſtom, when it ought to lie freſh and hained; 

by che Cuſtom, the ſaid J. S. though he be fi © 


but a Commoner, yet he may take the Cattle 
of the Lord there Damage-feaſant, and juſlify 
it in an Action of Treſpats brought againſt him 
by the Lord of the Cloſe where he took the 
Cattle; for it will be the worke Common, if 
the Lord may eat the Graſs before the Common 
is to be taken by the Cuſtom? Mich, 14 Car, 
inter Trulock and White, adjudged ; this being 
moved in Arreſt of Judgment. 

So where the Lord by Cuſtom is ſtinted to 
a certain Number of Cattle, and yet he pus 
in more. Yelv. 129, Vide Cro, Jac. 208, 
1 Brown. 187, 188. In which Cafe ſome of 
the Judges doubted, whether, as the Stinting 
the Lord was gained by Cuſtom, a Cuſtom 
and Uſage to diſtrain ought not to be alledged; 
but how far the Lord may be reſtrained to 
a certain Stint, vide 2 Roll, Abr. 267. La. 
ter L. 

It is ſaid to be a general Rule, that in other 
Caſes the Commoners cannot diſtrain or chaſe 


W 
4 
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mage-feaſant ; for which ſee 2 Leon, 203. Nev. 
104, 105, 129. Cro. Fac. 208, 1 Brownl, 
187, 188. 6db. 182. : 

A Commoner in an Action of Treſpaſs can- 
not juſtify his coming there, with an Intent to 

tin his Cattle there, if he does not put them 
in. Adjudged, Paſch. 17 Jac. B. R. int Sir 
H. Spelman and Hermitage, 

But the Commoner may juſtify his Coming 
to ſee if the Paſture in it be fit to receive his 
Cattle. Paſch. 17 Fac. B. K. 

If A. hath Common of Eſtovers in the 
Woods of J. S. and J. S. cuts Part or all the 
Wood; yet A. cannot take any Part of this 
which is cut, but ſhall be put to an Aſſiſe or 
Caſe, as his Eſtate is. Paſcb. 17 Fac. B. R. 
ut ſupra, Cro. Elix. 826, Cro. Tac. 257. 
1 Roll. Ar. 567. Pla. 3. Nl. 188. 1 Brownl. 
197, 200, 1 Bulſt. 93, 94. Videg Co. 112. 
1 Brown, 197. 1 Koll. Abr. 108. Pl. 12. 
5 Co. 25. 3 

So if one grants to me 1000 Cords of 
Wood to be taken at my Election, and the 
Grantor or Stranger cuts down all or Part of 
the Wood, I can take no Part of that which 
is cut down. &5 Co. 25. Sir Thomas Palmer's 
Caſe. Cro. Eliz. 820, Ney 32. Moor 692. 
Pl.955. Yely. 188. 

But if a Man claims all the Thorns, Sc. 
growing in ſuch a Place, he may take them 
though cut down by another. Cro. Fac. 25 7. 

Ze D. 
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Liv. 188, 1 Brownl, 219, 220. 1 Bulſt, 93 


94; If a Common every Year in a Flood is ſur. 
rounded with Water, yet the Commoner can. 
not make a Trench in the Soil to avoid the 
Water, becauſe he has nothing to do with the 
Soil, but only to take the Graſs with the 
Mouth of the Cattle, 12 H. 8. 2. 13H 1, 
15.D. 36 H. 8. 36. b. 39. Vide 2 Bult 
116, Bridgman 10. Godb. 52. 

So the Commoner cannot cut Buſhes, Fenn 
Sc. which impair the Common, (Bridgm. 10 
unleſs it be by ſpecial Preſcription z for if he 
makes any Thing de novo in the Land, he 
a Treſpaſſer, but he may amend and reform 
a Thing abuſed. And therefore if the Land 
be full of Mole- hills, he may dig then 
down. 2 Brotonl. 228. So if there be Holz 
dug in the Common to the Damage of the 
Land, they may put again che Earth * int 


its Place. 


Approvement of Common, concerning it, 


By the Order of the Common Law ther 
could be no Approveryent, becauſe the Com: 
mon iſſued out of the whole Waſte, 2 Jy. 
85. | 

By. the Common Law, the Lord might ap 
prove againſt any that had Common Appen 
dant, but not againſt a Commoner by Grad 


2 Inſt. 474. 1 Roll, Rep. 365. ; 
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By the Statute of Merton, 20 H. 3. 
becauſe great Men having enfeoffed * of 
ſmall Tenements in their great Manors, com- 
plained they could not make their Profit of the 
Reſidue of their Manors, as Waſte, Woods and 
Paſtures; it was provided, when ſuch Feoffees 
bring an Aſſiſe for their Common of Paſture, 
and it 1s alledged they have not fufficient Pa- 
ſture belonging to their Tenements, Ingreſs or 
Regreſs, the Truth ſhall be inquired by the 
Afliſez and if found they have not ſufficient, 
Sc. they ſhall recover Seiſin by the View of 
the Inqueſt, and by their Diſcretion ſhall have 
ſufficient, Sc. but if found they have ſufff 
cient, &c, the other ſhall make the Profit of 
the Reſidue, and be quit of the Aſſiſe. 

See the Explanation of this Statute, 2 Inft. 
65, 86. Laugh. 257. 

This Statute extends only to enable the — 
to approve againſt his Tenants, (i. e. to enclo 
Part of the Waſte, Woods and Paſtures, for 
himſelf, and diſcharge it from being Common) 
if he leaves Common ſufficient, Ic. Vide 2 Inſt. 
$85. This may be tried in an Action of Treſ- 
paſs, 2 Inſt, 88 Godb. 117. But, 

It the Lord incloſe any Part, and leave 
not ſufficient Common in the Reſidue, the - 
Commoner may break down the whole Inclo- 
lure, 2 Inſt. 88, 

Ir extends not to Common of Piſcary, 
Turbary, Eſtovers, Sc. 2 . . 

t 
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It extends not to Common in Groſs, Jaden 


86. 

When it is found they have not ſufficient, 
the Inqueſt ſhall find what is ſufficient, that 
the Lord may approve the Reſidue. 2 yp, 
88. And though after it ſhould prove in- 
ſufficient, the Improvement continues. Iden 
87, 88. See after. 

The Improvement is to be made by Inclo. 
ſure, and not by digging for Coals, Fc. 2 ft 
87. 1 Sid. 106. | 

And if the Lord make a Feoffment of Part, 
his Feoffee may incloſe ; for the Feoffment 
in its Nature was an Improvement. 2 Juft 


And thereby it is diſcharged of the Common; 
and if the Tenant purchaſe it, his Common is 
not extinguiſhed. id. 

But the Lord cannot, improve the Whole, 
leaving them ſufficient in other Lands. 2 Co, 
25.6, | 

By the Statute of Yetm. 2. (13 Ed. 1.) . 
46. the Statute of Merton ſhall not only bind 
the Lord's Tenants but Neighbours alſo, and 
ſuch as claim Common of Paſture, as appen- 
dant or appurtenant to their Tenements, but 
not ſuch as claim Common by ſpecial Grant or 
1 for a certain Number, or other- 
wiſe. 

A Neighbour is bound, though he dwell in 
another Town, ſo the Town and Common ad- 


Join, 2 Inſt, 474. 


And 


— 
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And if the Lord hath Common in the 
Tenants Ground, the Tenant may improve 
within this Act. Thid. And yet there ſeems 
as if the Common of the Lord was reſerved up- 


on the firſt Feoffment. Bid. 


That by Occaſion of a Windmill, Sheep- 
cote, Dairy, enlarging of a Court neceſſary for 
Curtilage, none ſhall be grieved by Aſſiſe of 
Novel Diſſeiſin for Common of Paſture. Vide 


ſame Statute. 

Note; It is faid, theſe above are but for Ex- 
amples; for the Lord may erect an Houſe for 
the Habitation of a Beaſt-keeper. 1 In. 476. 
1 Lev. 62, And it muſt be ſhewn that it was 


done for his neceſſary Reſiance. Vide 1 Sid. 97, 
f Keb. 283, 314. and whether of a neceſſary 
Curtilage it ſhould be an antient one, dubi- 
tatur. | Mat 2 
And none in ſuch Caſes ſhall be grieved, 
though there be not ſufficient of Common left. 
1 Inſt. 476. 1 Lev. 62. ; EN 
And where any having Right to approve, 
levies Dyke or Hedge, and it is thrown down 
in the Night or other Seaſon, &c. and it can- 
not be known by Verdict of Aſſiſe or Jury by 
whom, and the Men of the Towns near will 
not indict ſuch as are guilry of the Fact; the 
Towns near adjoining fhall be diſtrained to le- 
vy the Hedge or Dyke at their own Colts, and 
to yield Damages. | 
It is faid, that che Cutting down of Timber 
is not within the Act. Raym. 487. 
8 | N | That 
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That if the Proſternation in the Day or 
Night was before the Face of the Owners, or 
ſo publick, that the Offenders may be known 
it is not within the Act. 1 Lev. 101, a Traveſe 
taken accordingly. | 
For the Inquiſition and other Proceedings 
upon this Act, vide Cro, Car. 280, 440, 580, 
1 Jon. 207. 1 Sid. 107, 212. 1 Lev, 108. 
1 Mid. 66, ; 

And no Time being appointed for the In- 

dictments it is ſaid it ſhall be intended within 
a Year and a Day. 2 Inſt. 476. 1 Koll. 
Rep, 365. and per Cro. Car, 440. a convenient 
Time. . 
That the Lord ſhall bring his Action upon 
this Statute againſt the Towns bordering round 
about the Town where the Fact was done; 

and Judgment ſhall be given, That they ſhall 
at their proper Coſt make the Ditch, Cc. 
2 Inſt, 477. 1 Roll. Rep. 365. 

And the above Statute of Weſt. 2. or 13 
Ed. 1. c. 46. further enacts, That if any up- 
on juſt Title of Approvement do make a Ditch 
or Hedge, for that Purpoſe, which is after- ' 
wards thrown down by Perſons unknown, the 
Towns adjoining may be diſtrained, to make 
fuch Ditch or Hedge at their own Coſts. ¶ See 


1 Geo. 1. c. 48, 6 Geo. 1. c. 16. See allo 2 


inſt. 474, Sc.] e 
And per 3 Ed. 6. c. 3. the Statutes of Merton 


and Weſtminſter are confirmed, and treble Da- 
3 5 mages 
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mages given to the Commoners that recover in 
Aſliſe againſt the Lord. 

See the Stat. 29 Geo. 2. c. 36. by which 
Proprietors of Waſtes, Woods and Paſtures, 
and Perſons having a Right of Common of 
Paſture thereon, may, by Conſent, incloſe any 
Part thereof for planting or preſerving of Tim- 
ber or Underwood, Sc. 

See alſo the Stat. 31 Geo. 2. p. 1031. made 
to amend and render more effectual the ſaid 
Act of 29 Geo. 2. c. 36. 


Admeaſurement of Common. 


Concerning the Admeaſurement of Common, 
and where it lies, vide F. N. B. 125, 

It lies by one Commoner againſt another; 
but if the Tenant ſurcharges the Common, the 
Lord ſhall not have a Writ of Admeaſurement 
againſt the Tenant, Bid. A, DP). 

By 2 Inſt. 86. It lies only for and againſt 
fuch as have Common Appendant. But &. & 
vide F. N. B. 125. D. 1 Roll, Rep. 365. 

Upon the Suit of one Commoner againſt 
another, it is ſaid all the Commoners ſhall be 
admeaſured. F. N. B. 125. B. 

So if the Lord ſurcharge the Common, or 
approve without leaving ſufficient, the Te- 
nant ſhall not have a Writ of Admeaſure- 
ment againſt him, but an Aſſiſe. F. N. B. 


125. D. 
N 2 322 
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That no Writ of Admeaſurement lies againſt 
a Commoner ſans Number, nor ſhall his Com: 
mon be admeaſured. Did. But the Tertenant 
may diſtrain his Cattle. 1 Saund. 345. 

Vide 1 Lutey. 98. That one may preſcribe for 
Common in a Foreſt for Sheep in the Fence. 
Month, but may not preſcribe for Goats, Iden 
SI, 

An Agreement for incloſing the Common, 
and ſharing it among the Parties, decreed to be 
performed; but decreed alſo, That if there 
were any Perſons who had Intereſt in the ſaid 
Common, who were not Parties to that Agree- 
ment, they ſhould not be prejudiced thereby, 
but that it ſhould not be in the Power of 
one or two wilful Perſons to oppoſe the Pub- 
lick Good. Caſes in Chancery, 1 Par. f. 48, 


Thirveton againſt Colher. 
Where ane has a Right of Common in a 


Common Field, from the Time the Grain is 
carried off, until it is ſown again; the Sowing 
of a ſmall Parcel of ſuch Field ſhall not ouſt the 
Commoner from taking his Common in the 
Reſidue of the Field. Mich. 8 Jac. 1. B. R. 


Trulick and Ripgesby, Yelv. 185. | 
Vide a Cuſtom of a Manor for the Reeve to 


make a Drift of the Cattle at any Time by the 
Appointment of the Steward. Lord * 


1186, Follet v. r and others, 


CHAP. 
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Several Obſervations upon the Statute 

29 Car. 2. which was made to prevent 
Frauds and Perjuries, and relates to 
Bargains in = ng and ſelling Good 
and Chattels. 


IRST, it is to be obſerved, That no 
Leaſes, Eſtates or Intereſt, either of Free- 
hold or Terms of Years, or any uncertain In- 
tereſt, (not being Copy hold or cuſtomary In- 
tereſt) of, in, to or out of any Meſſuages, Ma · 
nors, Lands, Tenements or Hereditaments, 
ſnall be aſſigned, granted or ſurrendered, un- 
leſs it be by Deed or Note in Writing, ſigned 
by the Parties ſo aſſigning, &c. or their Agents 
thereunto lawfully authorized by Writing, or 
by Act or Operation of Law. 

Alſo, that no Contract for the Sale of any 
Goods, Wares, Merchandizes, for the Price 
of ten Pounds Sterling, or upwards, ſhall-be 
allowed to be good; 

the Buyer ſhall accept Part of the 
Goods ſo ſold, or actually receive the ſame 

Or give ſomething in Earneſt to __ the 
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Or elſe that ſome Note or Memorandum in 
Writing .of the ſaid Bargain be made and 
ſigned by the Parties to be charged by ſuch 
Contracts, or their Agents thereunto lawtully - 
authorized: | 

And if fo done, the Action for the Money 
may be brought any Time within fix Years; 
(or after ſix Years, if an original Writ be ſued 
out within (ix Years.) | 

Alſo, That no Action ſhall be brought upon 
any Agreement that is not to be performed 
within the Space of one Year from the making 
thereof: | 

Nor whereby to charge any Executor or 
Adminiſtrator upon any ſpecial Promiſe to an- 
wer Damages out of his own Eſtate : 

Or whereby to charge the Defendant upon 
any ſpecial Promiſe to anſwer for the Debt, 
Default or Miſcarriage of another Perſon: 

Or to charge any Perſon upon any Agree- 
ment made upon Conſideration of Marriage: 
Or upon any Contract or Sale of Lands, Te- 

nements or Hereditaments, or any Intereſt in or 
concerning them: 
Unleſs the Agreement, upon which ſuch Ac- 
tions ſhall be brought, or ſome Memorandum 
or Note thereof, ſhall be in Writing, and ſign- 
ed by the Party to be charged therewith z or 
ſome other Perſon thereunto by him lawfully 
authorized. 

So that if the Agreement be for Goods, Wares 
or Merchandize, under the Price of ten Pounds; 
8 yet 
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yet if by that Agreement they be not to be de- 


livercd within a Year, 

That Agreement ſeems to be void, unleſs 
put in Writing, and ſigned by the Party to be 
charged thereby. 

And though Earneſt be given upon ſack: an 


Agreement, not to be performed within a Year, 


it ſeems it will not help. 


Alſo if the Contract be for Goods, Ge. above 
ten Pounds; and though Earneſt be given, or 


Part of the Goods received; yet if the Remain- 


der be by ſuch Contract to be delivered after a 
Year, this Contract (unleſs put in Writing, and 
ſigned) it ſeems will not bind for the Remain- 


der. Sed Quere. 7400, 


And fo if the Agreement or Promiſe be to 
do any other Thing or Things that are not to 


ad 


be performed in a Year's Time from the ma- 


king, it will not be binding unleſs ſuch _ 
or Memorandum be made. 

But if no ſuch Day is ſet, or the Time is un- 
certain, as to pay ſo much at the Day of Death, 


Sc. it is otherwiſe; for it does not appear but 


that might happen within a Year, 
Again, if any Perſon promiſes to pay the 


Debt of another Perſon, or to anſwer for the 


Default or Miſcarriage of another Perſon : 
As if he ſhould ſay, Trouble not ſuch a 


'Or, Truſt ſuch an one; and if he don' t pay 
you, I will: 
NA Or, 


—— and I will pay you the Debt he owes 
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Or, if he don't do ſuch a Thing, I will make 


you Satisfaction. 


Theſe Promiſes, as aforeſaid, without a Note 
or Memorandum under Hand, will ſignify no- 
thing, though it was at his Requeſt, and though 
2. may alledge and ſhew a good Conſideration 

or it. 

Alſo, if the Agreement be upon ſome Conſi- 
deration of Marriage; 

As, I will give you ſo much if you will marry 
my Daughter or Kinſwoman, Gc. 

Here the Marriage is made the Conſiderati- 
on, and ſo void without Writing. 

But to ſay, I will give ſo much for ſuch a 
Horſe at the Day of my Marriage; this is 
otherwiſe, and good without Note; for the 
Horſe, in this Caſe, is the Conſideration of the 
Promuile. 

And if it be about the Sale of Lands, Te- 
nements or Hereditaments, or any Iatereſt 
therein, it muſt be put in Writing under Hand, 
as aſoreſaid. ä 

As if a Man promiſe to ſell you fuch a 
Houſe, Piece oſ Land, or the like: 

Or t make a Leaſe for Years, or Life of 
any Lands or Tenements; *rwill not bind with- 
out Writing, Sc. 

And laſtly, not to 8 Executor or 


Adminiſtrator upon any ſpecial Promiſe to 


anſwer Damages, &c. 
As if an Executor or Adminiſtrator ſays to 
one that is about to ſue him for Money owing 
by 
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by the Teſtator, &c. Forbear your Suit, and 
] will pay your Debt. This Promiſe will not 
bind to make him anfwer Damages of his own 
Eſtate, unleſs it be put in Writing under Hand, 
Ge. 

I, Therefore every Agreement not to be 
performed within a Lear; 

2. Every Agreement with an Executor con- 
cerning the Teltator's Eſtate ; 

3. Every Agreement to pay the Debt, Ge. 
of another Perſon; 

4. Every Agreement where Marriage is the 
chief Conſiderations | 
5. Every Agreement concerning the Sale of 
Lands, Cc. muſt be put in Writing, and fign- 

ed by the Party to be charged. 

80 that in the Particulars above named, it s 
abſolutely neceſſary that there be ſome Note or 
Memorandum to make good ſuch Contracts, Pro- 
miſes and Agreements, 

Note, That by Stat. 7 Zac. 1. 12. None 
keeping a Shop Book, 115 Executors or Ad- 
miniſtrators, ſhall be allowed to give it in 
Evidence for Wares or Work above one 
Year before the Action brought, unleſs they 
have obtained a Bond or Bill for the Debt, or 
brought an Action for the Money within one 
Year next after the Wares delivered, or Work 
done, 

But this Act is not to hold Place between 
Merchant and Merchant, Tradeſman and 
Tradeſman, or Merchant and Tradeſman, 

N 5 for 
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for any Thing falling within the Compaſs of 
their mutual Trades and Merchandize. 


Concerning Notes promiſing Payment. 


It may here be proper to obſerve, that by the 
Statute 3 C4 Ann. c. 9. all Notes ſigned by any 
Perſon, Ec. whereby any ſuch Perſon, &c. ſhall 
promiſe to pay another Perſon, Cc. or Order 
or Bearer, the Money mentioned in ſuch Note, 
{ball be conſtrued to be, by Virtue thereof, due 
and payable to ſuch Perſon, Fc. to whom the 
ſame is made payable. 

And alſo, ſuch Note payable to ſuch Perſon, 

Sc. or Order, ſhall be aſſignable over, in Man- 
ner as Inland Bills of Exchange are. And the 
Perſon to whom ſuch Money is payable may 
maintain an Action for the ſame, as they might 
upon ſuch Bill of Exchange. And the Perſon, 
Sc. to whom ſuch Note fo payable, or Order, 
is aſſigned or indorſed, may maintain an ACti- 
on againſt the Perſon, &c. who ſigned, or any 
who indorſed the ſame, as in Caſes of Inland 
Bills, and recover Damages and Coſts of Suit: 
And in Caſe of Nonſuit or Verdict againſt the 
Plaintiff, the Defendant to recover Colts againſt 
the Plaintiff. 


| * 
See more in the Statute concerning Drawing, 
Accepting and Proteſting Inland Bills. 
1 | | 
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CHAP. IX. 
Several neceſſar Matters relati ing to Fur 
mers, and ſuch as keep n 
and other Beafts ; — alſo relating to 


Actions for Nuſances done 9 one. uy dan: 
to anotber, &c. 


1 


BY 25 H. 8. 1 3. None ſhall receive or take 
in Farm for Term of Life, Years, or at 
Will, by Indenture, Copy of Court-Roll, or 
otherwiſe, any more Houſes or Tenements of 
Huſbandry, whereunto any Lands are belong- 

ing, in Town, Village, Hamlet or Tithing 
within this Realm, above the Number of two 
ſuch Holds or Tenements ; and they are to be 
ſituate in the fame Pariſh where he dwells, on © 
Pain to forfeit to the King and Informer three 

Shillings and Fourpence for every" Week he 

takes the Profits of them. 

By Stat. 21 H. 8. 13. No Spiritual Perſon 
ſhall take to farm to himſelf (or to any other 
for his Ufe) any Lands or other Hereditaments 
for Life, Years, or at Will; on Pain to forfeit: 
ten Pounds for every Month he ſo continues the” 
lame, to be divided betwixt the Ring and the 
Proſecutor, 1 


* 
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But this Act not to extend to any Spiritual 
Perſon, for taking any Archbiſhopricks, Bi. 
ſhopricks, Abbies, Priories, or Collegiate, Ca- 
thedral, or Conventual Churches; nor to any 
fuch Perſon who ſhall tender or make any 
3 upon any Office concerning his Free- 
4 
The faid Act alſo provides, That no Spi- 
ritual Perſon ſhall take in Farm any Parſonage 
or Vicarage; on Pain to forfeit 40. for every 
Week that he, or any other for his Uſe, ſo 
occupies the ſame, and alſo ten Times the Va- 
lue of the Profit or Rent that he makes there- 
of ; both which Forfeitures are to be divided 
betwixt the King and the Proſecutor. See 
after. \ 
Alſo by 25 H. 8. 13. None ſhall keep in 
kis own Poſſeſſion, at any one Time, above two 
thouſand Sheep; on Pain to forfeit ſor every 
Sheep above that Number 3 5. 4d. to be pro- 
ſecuted for a Subject within one Year, and for 
the King within three; but here Lambs ſhall 
not be accounted as Sheep till Midſummer 
Twelvemonth after their Fall | 5) 
And if any happen to have more Sheep 
than two thouſand, by Reaſon of any Execu- 
Torſhip or Marriage, they ſhall not be im- 
peached by this Law, fo that in one Year 
ater they put off ſo many, that at the End of 
the Year they may not have above two thou- 
fand : Neither ſhall a Child, (during his Non- 
age) nor any Perſon for him, be — 
bo HE | y 
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by this Act, which Child ſhall have by wo 
above two thouſand Sheep given him. 

But evety Temporal Subject may keep ( upon 
bis own Demeſne Lands) as many Sheep as he 
will, or for the Maintenance of his Houſe, above 
the Number of two thouſand, notwithſtanding 
this Act. 

A thoufand Sheep meant by this Statute ſhall 
be accounted after the Rate of Sixſcore to the 
Hundred. 

Juſtices of the Peace have Power to hear and 
determine the Offences committed againſt this 
Act, but ſhall not take a leſs Fine than is limi- 
ted by the ſame. 

And by the Statute of 2 & 3 P. & M. . 3. 
Whoſoever ſhall feed above one hundred and 
twenty ſhorn Sheep for the moſt Part of the 
Year upon his Grounds, which be ſeveral and 
apt for Milch Kine, and not Commonable, and 
ſnall not for every ſixty Sheep keep one Milch 
Cow; and moreover, for ſix{core Sheep year- 
ly rear one Calf during the Time of keeping 
ſuch Sheep, ſhall forfeit to the Queen and 
Informer for every Cow not kept, for every 
Month 20s. and as much for every Calf not 
reared, 
Alfo, whoſoever ſhall feed upon his ſeveral 
Paſtures above twenty Oxen, Ronts, Steers, 
Scrubs, Heifers, Kine, and ſhall not for eve- 
ry} ten Beaſts keep one Milch Cow, and for 
every two Kine wean and rear upyearly one Calf, 


* it die) ſhall torteit as before 3 the Suit 
to 
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to be commenced within one Year after the 
Offence committed, and not to bind ſuch as 
keep Sheep, or feed Beaſts for their own Pro- 
viſion. Juſtices in their Seſſions have Power 
to hear and determine the Breach of this Sta. 
tute. | 
By Stat. 27 Hen. 8. c. 6. Every one having 
Inheritance or Frechold in a Park kept for 
Deer, which is a Mile about, or his Farmer, 
ſhall keep two Mares, apt and able to bear 
Foals, each of them being thirteen Hands high, 
from the loweſt Part of the Hoof to the 
higheſt Part of the Shoulder, and each con- 
taining four Inches; on Pain of 40s. for 
Month they want them; and if the Park be 
four Miles about, they ſhall * four Mares 
upon the like Pain. 

If any of the Mares die, al have three 
Months given them to provide another, 
without Danger of incurring the ſaid Pe- 
nalty. 

They ſhall not ſuffer their Mares to be leapt 
by any Scone- Horſe under fourteen Hands high, 
on Pain of 40s. 

The ſaid Forfeitures are to be divided be- 
tween the King and the Proſecutor. 

This Act not to extend to Hz Amorland, 
Cumberland, Nerthumberland nor Biſhoprick of 
Durham, nor to the Parts wherein the Inhabi- 
tants of the Town next adjoining have Com- 


mon. | 
| Spiritual 
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Spiritual Perſons may fell che Increaſe and 
breed of their Mares, notwithſtanding this Act. 

And by 32 H. 8. c. 13. (in Order to pre- 
ſerve the Breeding of Strong Horſes) no Stone- 
Horſe above two Years old, and under fifteen 
Hands, every Hand four Inches, to be put in- 
to Foreſts where Mares are kept; upon Pain of 
torfeiting the Horſe. 


Several Aclions on the Caſe, neceſſary to be known 
by all Farmers, &c. 


If one diſturb another in his Way to a 
Houſe or Land, by ſtopping or ſtraitening 
of it, or ſtop or turn his Water coming to 
his Houſe, Mill or Ground, or the Light to 
his Houſe, or if one ſtop a Ditch or River, 
or ſet up Flood-gates, fo as to make the Wa- 
ter overflow and drown his Ground adjoining, 
he may have an Action of the Caſe againſt him 
for it. See after, Highway, Private Way, &c. 

But if a Man ſtop or turn Water only to 
amend his Banks or Mills, having by Cuſtom 
or Uſe done it, this is juſtifiable. 4 Co. 86. 
1 Co. 50. Lit. Rep. 267. 13 Vent. 274. 
2 Vent, 138, 185, 288, Ge. 

If one ſtop a Stream of Water, and put it 
out of its old Courſe, and by that Means my 
Ground is drowned, I may have an Action. 
New Book of Entries, f. 18. Dyer 248. 

Where I have an antient Mill, and an anti- 
ent Water- courſe to maintain it, if any = 
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ſhall divert it, that I cannot have the Uſe of 
it to my Mill as formerly, I may nave an Acti. 
on on the Cafe againſt him. She's Rep. 370, 
4 Co. 86. Vide: 3 Lev. 133. 1 Mod. Rep 
48. 
It one diſturb me in my Walk, Fold or 
Foldage, Watering-p lace, Church-way — 
High- way, Iſle or Seat in the Church, 
any other Profit appendant, which 1 love 
had Time out of Mind, as belonging to my 
antient Houſe by Preſcription, I may have 
an Action. 4 Co. 32, 89. 5 Co. 1, 75. 12 
Co. 105. 1 Bult. 47, 69. 2 Bulſt. 14, 129. 
Bendl. 89. | 
Action lies for not folding Sheep on the 
Plaintiff's Land, whereby the Plaintiff loſt the 


| Benefit of Foldage. 2 Vent. 138. 


If one diſturb me in my Common, that 1 


cannot have it as liberally as formerly I have 


had, an Action hes. She Rep. 164. 1 Cro. 
390. Hell. 143. 
If one dig a Pit in a Place where I have 
Common, by Occaſion whereof my Beaſt there 
going falls into it, and is hurt, I may have 
an Action. 2 Cre. 158. 1 Ven. 195. 
If one incloſe Land * ſhould lie open in 


a2 Manor, by which che Commoners have not 


enough for to common their Cattle, or eat up 
the Common ſo much that the Commoners 
have not enough; in this Caſe it is {aid every 
Commoner may have his Action againſt him. 


I 
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If the Inhabitants of a Pariſh have a Water- 
ing-place by Preſcription, and be diſturbed in 
ic, each of them. (as it ſeems) may have an 
Action for ſuch Diſturbance, 27 H. 8. 27. 
Finch Ly 177. 

If the Leſſor out me that am an Executor 
of the Leſſee for Years, or my Executors at- 
ter me, of the Term, each may have an Ac- 
tion on the Caſe, or an Ejef#ione Firme. 4 Co. 

4. A 
, If the Leſſee out his Leſſor, coming to 
view his Houſe ;z if any Waſte be done, the 
Leſſor may have an Action of Waſte againſt 
him. 2 Cro. 478. | 

If a Leſſee for Life make a Leaſe for Years, 
and the Leſſee for Years commits Waſte, for 
which the Leſſee for Life is puniſhed; in this 
Caſe he may have an Action againſt the Leſſee 
for Years, and recover as much as the Leſſor 
doth or may recaqver of him. Paſcb. 38 Ekz. 
B. R. Genmie's Caſe. 6 | 

So if the Leſſee for Years of a Houſe leaſe 
it for Part of the Time, and that Time expire, 
and the Leſſee continue in full Poſſeſſion, and 
pull down Part of the Houſe, the firſt Leſſee 
may have an Action of the Caſe againſt him. 
Trin. 6 Car. 1. B. R. | 

If my Leffor that is bound b 


by Law to repair 
my Houſe, or to pay Subſidies or the like, neg- 
lect it, and I ſuffer thereby, I may have an 
Action on the Caſe againſt him. Dyer 36. pl. 
37. 21 H. 7.12. WW. awd a 01 - 
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So the Leſſor may have this Action againſt 
his Tenant at Will, for voluntary Waſte com. 
mitted by bim; but not for negligent or per. 
miſſive Waſte. 5 Co. 13. Dyer 121. 14 
H. 8. 12. and therefore it has been adjudged, 
That where a Tenant at will ſuffered the 
Houſe to be burnt by the Negligent Cuſtody of 
his Fire, this Action would not lie againſt him. 
Cudlip and Rundle, Trin. 2 M. & M. Rot. 646, 

But an Action on the Caſe lies againſt Tenant 
by Elegit, who holds over, or cuts Trees after 
the Money tendered. 21 E. 3. 16. | 

If the Lord cut down the Copyholder's 
Trees without his Leave, (or elſe a ſpecial Cul- 
tom of the Manor to enable him to it) the Co- 
pyholder may have Caſe againſt the Lord for it. 
Mich. 3 Fac. B. R. Croſs and Abbot; and Trin, 
17 Jac. by Juſtice Haughton, and this notwith- 
ſtanding he leaves the Loppings of them. 

Alſo, if the Lord cut down any Tree of his 
Tenant that is to have the Lops, and take it 
away, Caſe lieth. 1 Brownl. 97, 2132. 

If the Lord cut down all the Copyholders 
Trees, and not leave him Fire-wood, Sc. Te- 
nant may have Caſe againſt him. Brownl. ibid. 
141, 197, 298. 2 Brownl. 57, 331. 

If the Tenant refuſes to grind at the Lord's 
Mill, as hath been uſed Time out of Mind, Ac- 
tion lieth againſt him, 1 Vent. 167. 2 Vent. 292. 
1 Saund. 215. 

For voluntary Firing his Houſe, whereby my 
Houſe is burat, vide Bendl. 1 53. and 3 Lev. 359 
fir. 7 — 
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See the late Act at the End of this Trea- 
tiſe. Py WY 5 

If one be Time out of Mind to repair a 
Hedge between my Cloſe and his, and he let it 
be unrepaired, that my Cattle go into his or 
other Mens Grounds, or other Mens Cattle go 
into my Ground, by Reaſon of which I have 
Damage, I may have Action of the Caſe for it. 
2 Cro. 699, 20 Fac. B. R. See 1 Ven. 264, 
274, 275+ <A | | 

So if one be to repair or ſcour a Ditch, and 
do it not, by which my Land is drowned, or I 
have any ſpecial Damage, Caſe lieth againſt 
him. F. N. B. 93. G. 11 HF. 4. 28, Action 
Ec. 30, 34, 36. 

If one be to repair a Wall, or Bank of a Ri- 
ver, and do it not, or doth it not ſufficiently, 
whereby my Land is drowned, I may have an 
Action fur le Caſe. n 

But in theſe Caſes, and ſuch like, I muſt aver 
ſome ſpecial Damage to me, by the not doing 
thereof. Trin. 20 Jac. B. R. 2 Bull. 280, © 

Alſo an Action of the Caſe will lie for me 
againſt him which ought to repair a Mound or 
Bank of the Sea, or of any great River, and 
doth it nor, by which my Land is drowned; fo 
of the Bank of a River. 29 Ed. 3. 32. 12 H. 
4.7. 15 Eg. 4. 18. * Wanne 

Note; But if the Breach and Inundation 
be by any extraordinary Accident, as by 


Tempeſt, or the like, no Action lieth, 10 Co. 
139. 


IE 


— 


g08 The LAWS concerning Ch, 9. 


If the Highway be to be repaired by ary 
ſpecial Perſon, and is not, and I have any ſpe. 
voy Damage thereby, I may bave Caſe for it, 

4. 3. 
g If there be a Charge upon any Man, by 
Reaſon of the Tenure of his Houle or Land, 
to repair any private Way, Bridge, Gutter, or 
the like, and he doth it not, and thereby [ 
have any ſpecial Damage, Action lieth agaiaſt 
him. Old Book of Entries, f. 10. 

So I may have an Action on the. Cafe 

againſt one for not repairing of a Houſe 
ready to fall on my Houle. 22 H. 7. gg, 
* If one have a Room over me in a City, o 
other Place, and fo carry himſelf in it as to 
annoy me that am under him; as if he have 
Shop or Warehouſe over me, and I have a Cel. 
lar under it, and he lay ſuch an extraordinary 
Weight of Goods more than uſually have been, 
and fo break it down upon me, I may have 
Caſe againſt him for it. Poph. 46. 
If I have a Building beneath, and another 
Man a Building above me, and J ſuffer mine 
to decay ſo as to hazard his, or he ſuffer his to 
decay ſo as hazard mine, each of us may have 
an Action on the Caſe againſt the other. Kew, 
48. See 1 Brownl. 4. 


If a Man doth over-build my Houſe, ſo that 
his Houſe-Eves do drop upon my Houſe, and 
Gule it to periſh, or trouble my Dwelling, | 

| po 
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may have an Action on the Caſe againſt him, 
14 Brownl, and Goldsb, 4. 

If a Man ſet up a Houſe upon a new Foun- 
dation ſo near to my antient Houſe, that there- 
by he ſtops up my Windows, and takes away 
my Light, the Air and Proſpect, I may have 
an Action on the Caſe. For a Man may not 
in London, or elſewhere, . inlarge his Houſe in 
Breadth or Length to ſtop his Neighbour's 
Light; but upon an ancient, Foundation he 
may build it as high as he will; for cujus Fl 
ſolum, ejus eſt uſque ad cœlum. 5 Co. 10. 9 Co. 
55, 56, See after; and fee the Act for Re- 
dullding of London, OY 

If a Man ſhall build „: a Wall againſt 
the Window ot Light of my Houſe, I may have 
an Action againſt him, albeit he build upon 
his own Ground, So if he ſet up a Wood-Pile 
upon his own Ground to ſtop up Lights, I may 
have an Action. 9 Co. 54. 5 Co. 108. Yor 
if it prevents my Proſpect only, no Action i 
lie for this, Ca. 8. 57. 1 Med, Rep. 55. Raym. 
87. 1.614. 167. | 

But if two Men be Owners of two Parcels 
of Land adjoining, and one of them build a 
Houle on his Land, and make Windows and 
Lights looking into the other's Lands, and 
this conciaueth thirty or forty Years, the other 
may build or lay any Thing upon his own Land. 
_ ſtop them, 1 Cro. 118, 129. 1 Bulſt. 
6. 2 + | 3 x 
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If one Houſe be built hanging over another 
wrongfully, and after they came both into one 
Hand, the Wrong is now purged; fo that if 
after they come into ſeveral Hands, neither 
Party is to complain of the Wrong done be. 
fore. Hob. 173. a 
Note; The Erecting of a Dye-houſe, Tan. 
houſe, Brew-houſe or Lime-kiln, may be: 
Nuſance to a Nighbourhood, by which if! 
have any conſiderable Offence in the Smell t 
my Health, or by the Smoke to our Bodies 
that live in the Houſe, or to Trees of the Gar. 
den or Yard, I may have an Action of the Caſe 
for my Relief. Paſch. 5 Fac. B. R. 5 Co. 73, 
e 

If one ſet up a Pig: ſty under my Houſe, and 
keeps Pigs in it, or Houſe of Office, and uſe i 
ſo near to my Houſe that the Smell thereof 
doth annoy me, and hazard my Health, Ge. 
I may have an Action. 5 Co. 73, 101, 108, 
9 Co. 54. e, 

So the Keeping of a Chandler's or Butcher's 
Shop ſo near my Houſe, in a Place inconve- 
nient, to the Offence of me in my Garden 
or Houſe, may be ſuch a Nuſance for which 
I may have an Action. New Book of Entries, 
J. II. Tin. 13 Car, B. R. 5 Co. and 9 Co. ul 


a. | | 

But if ſuch a Man ſhall ſet up his Trade by 
me, though this be offenſive to me, by the lay- 
ing of ſtinking Heaps at his Door, and the like, 
I can have no Action for this, unleſs it be very 
85 | great, 
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great, and much offenſive. 1 Cro. 367. 13 H. 
7. 26. yet this is indictable. 
6 If one throw a Beaſt dying of the Murrain, 
or the Intrail or Offal of it into my Ground, 
whereby my Beaſts are infected and die, I may 
have Caſe againſt him. She's Rep. 50. 

If one ſet out his Tithes duly, and the Parſon 


vill not cake them away in convenient Time, 

Action lies. 

0 So if one that hath bougbt Hay on my 

« Þ Ground, or in my Houſe, and ſuffer it to lie 

„long, 2 am damaged. Godb. Rep. Pl. 
424. Et fic ms Aare. 

c — 5 * 
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CHAP. X. 


Some further Obſervations relating to C. 
wenants in Leaſes, &c. With ſever] 
modern reſolved Caſes relating to Plead. 
ings in Covenants upon Leaſes. 


A Covenant is either expreſſed in the Deed, 
or implied -by Law; as by the Wards 
Demiſe or Grant, the Law doth imply and in- 
tend that the Leſſee ſhall quietly enjoy during 
the Leſſor's Life. 4 Co. 8. Dyer 338. 

A Covenant may be in the Affirmative or in 
the Negative, and it may be executed, that is 
of a Thing already done; executory, 7. e. of 
a Thing that ſhall be done hereafter: But if 
it be of a Thing preſent, it may be void; as 
if I covenant that my Houſe is yours, this is 
void. Plowd. 330. 

Covenants made by Deed Poll are as good 
and effectual as thoſe made by Deed indented, 
ſo as the Party have the Deed to ſhew ; but 
Covenant doth not lie upon a verbal Agree- 
ment, neither can it be grounded without a 
Writing, except by ſome ſpecial Caſe, as in 
London. 3 Co. 63. 

There needs no great Formality in the 


Words to make a Covenant; for if the 
Words 


* 
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Words of a Deed run thus, That (le Leſſe 
ſpall repair, provided always, that ' the Leſſor 
ball allow Timber; or That the Leſſee ſhall ſcour 
Ditches, provided that the Leſſor ao carry away 
the Earth; alſo, That the Leſſee ſhall pay twenty 
Shillings a Year Rent; or, That the Leſſee ſtall 
not alien, and the like; theſe are ſaid to amount 
to good Covenants on both Sides, c. Dyer 
57, 150. 2 Co. Lord CromwePs Cale. 
But regularly in all Caſes, where Words that 
do begin the Sentence be conditional, or have 
the Effect of a Condition, and do give another 
Remedy, there they ſhall not be conſtrued to 
make a Covenant: Let if Words of Conditi- 
on and Words of Covenant be coupled toge- 
ther in the ſame Sentence, (as, Provided al- 
ways, and it is covenanted, and the like) in ſuch 
Caſes the Words may be conſtrued to make a 
Covenant and Condition both. Bro. Cov. 21, 
1 256, 38. 5 
* And Note; That where a Covenant is pen- 
bed conditionally, and fo as one Thing is the 
Cauſe of another, (as if one covenant to pay 
dme 10/. if I ferve him a Year; or to new build 
d, Þ © Houle ſo as he may have the old Materials) 
ut in all cheſe Caſes, if the Cauſe or Condition be 
e- ¶ not obſerved, the Covenant ſhall not be per- 
ta formed. Co, Lit. 204. Der 371. 
U Where the Subſtance and Matter of a Cove. - 
nant to do any Thing is lawful, ſuch Covenant 
he MW » good 3 and generally where a Condition for 
the 
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the Matter of it is good, a Covenant compre- 
hendlng the ſame Matter is good alſo, 
But if the Matter required to be, or not to 


be done by the Covenant, be unlawful in the 
Subſtance thereof, then is the Covenant void, 
and doth not bind: So if che Covenant be i im- 
polltble. Dyer 6, 13, 324, ade. 

A Covenant is to be alwa ſtrongly 
taken againſt the Covenantor, 121 moſt in Ad- 
vantage of the Covenantee. 

To be taken according to the Intent of the 
Parties. 

When no Time is limited for the doing of 
a Thing, it ſnall be done in reaſonable Time. 
Plow. 287. 

Any one that is Party to the Deed to whom 
the Covenant is made, may take Advantage of 
the Covenant, but not a Stranger. 

As if A. covenant with B. to do an Act to 
C. who is no Party to the Deed, and he doth 


it not; B. and not C. muſt ſue him upon this 


Breach. 
And regularly all thoſe that do ſeal and deli- 


ver the Deed, and are named and bound by 
the expreſs Word of the Covenant, (whether ſt 
be collateral or inherent) are bound by the Co- 
venant contained in the Deed. 

And therefore if Heirs, Executors, Admi- 
niſtrators or Aſſigns, be named in the Cove- 
nant, for the molt part they are bound by the 


Covenant. 
And 


I — 
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And in all Caſes of inherent Covenants, i. e.) 
that tend to the Support of the Thing granted) 
where a Man doth covenant for himſelf only, 
and doth not name his Executors and Admini- 
ſtrators, or either of them ; yet they are bound, 
and may be charged by the Covenant notwithy 
ſtanding; and in ſome Caſes the Law is ſo alſo 
for collateral Covenants. F 

And in moſt inherent Covenants, ſuch as 
have the Land, albeit they be neither Execu- 
tors nor Adminiſtrators, or either of them, but 
Aſſigns, Sc. ſhall be charged by the Cove- 
nant, though they be not named, for theſe Co- 
venants are faid to run with the Land. 5 Ca. 
16, 17, 18. | | 

Where the Deed itſelf, wherein the Cove- 
nants are contained, or the Eſtates on which, 
the Covenants do depend, is gone and deter- 
1 5 there regularly the Covenants are gone 
allo. | | 
But the Surrender of a Leaſe doth not diſ- 
charge the Breach of Covenant, which was be- 
fore the Surrender. Dyer 10. | 

Where a Covenant is become impoſſible to 
be done by the Act of God, by this the Cove- 
nant is diſcharged ; as where F., covenants to 
ſerve B. ſeven Years, and dies before the ſeven 
Years be expired; x Co. 98. Plow. 286. 

Where there is an expreſs Covenant in 4 
Deed for quiet Enjoyment, the implied Cove- 
nant is gone. 2 Co. 80. „ 
O2 en 
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By a Releaſe of all Covenants from the Cove. 
nantee, the Covenant is diſcharged, ſo as the 
Releaſe be by Deed, for a Covenant by Deed 
cannot be diſcharged by Word. Therefore if 
A, covenants with B. to build a Houſe by a 
Day, and in the mean Time B. doth bid or de- 


fire him to let it alone; this doth not diſchar 


the Breach of the Covenant; but the Leſſor 
may ſue for it notwithſtanding. Paſeh. 6 Car. 
B. X. 1 

Note; If chere is only a Hand to a Writing, 
and not a Seal, Covenant lies not, but Caſe upon 
the Agreement; and you declare, that in Con- 
ſideration the Plaintiff had promiſed to perform 
the Agreement on his Part, the Defendant 
promiſed to perform on his Part, c. and then 


aſſign the Breach, Sc. 


Where in a Covenant, the latter Words be- 
ing general, ſhall be reſtrained and expounded 
by the former which were ſpecial, vide Saund. 
Rep. 1 Par. fol. 59, 60. 

Where in a Covenant the former general 
Words ſhall be reſtrained and expounded by 
the latter ſpecial] Words. Idem. 59. 

In Covenant, the former general Words, 
That the Original Leaſe is indefeaſible, ſhall 
not be reſtrained by the latter Words, That 
the Aſſignee haberet, teneret & gauderet, Ec. 
without any Let, Cc. of the Aſſignor. Ia. 
60. | | 

A particular Covenant in a Deed may re- 


ftrain a general Covenant in Law. 114. 


Cove- 
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Covenant that he was ſeiſed in Fee, (not- 
withſtanding any Act done) and that the Lands 
were of the yearly Value of 2604. there the 
Words Notwithſtanding, &c. may not be 
applied to the Covenant concerning the Value. 
Ibid. 

What Action of Covenant lies for an Af- 
ſignee of a Reverſion at Common Law. Id. 
238, 239 

Action of Covenant by an Aſſignee of a Re- 
verſion againſt the Leſſee for Rent, need not be 
laid in the County where the Land lies. [dem 
239, 240, 241. 

An Action lies for a Leſſor or his Aflignee 
againſt the Leſſee, upon his Covenant for Pay- 
ment of Rent, notwithſtanding that the Leſſor 
or his Aſſignee had accepted Rent before of the 
Aſſignee of the firſt Leſſee ; for Covenant is 
not like an Action of Debt for Rent. Idem 
240, 241. 

If by a Deed ſealed by both Parties it is 
agreed, that the Defendant ſhall give the Plain- 
tiff ſuch a Sum for all his Lands in A. it will 
amount to a Covenant on the Part of the Plain- 
tiff to convey the Land. [dem 230. | 

Where Covenant lies upon the Word Demiſe, 
and where not. Idem 321, 322 

Where Covenant lies for Migfeaſance, but not 
for Nonfeaſance. Idem 322, 323. 

If a Man by Deed grant a Water-courſe, 
and ſtop it, the Grantee may have an Action 
of Covenant. Idem 322. 


O3 If 
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make a Condition precedent, and where not, 


man upon a Warranty by her and her Hul⸗ 
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Tf one of the Parties covenant to aſſure 
Lands, and the other, in Conſideration of the 
fame Covenant performed, covenant to pay a 
Sum of Money, he is not obliged to pay the 
Money until the Lands be aſſured.— But it is 
otherwiſe if the Covenant had been in Conſide- 
ration of the Covenant to be performed. Saund. 
Rep. 2 Par. 136. 

W here, in mutual Covenants the Words, 1; 
Confideration of the Performance thereof, (hall 


Idem 156, 157, 

If the RL. of the one Part be Negative, 
and the Affirmative Covenant on the other Part, 
be in Conſideration of the Performance there- 
of; although the Negative Covenant is broken, 
yet the Aﬀirmative Covenant ought to be per- 
formed. Idem 157. 

A Negative Candace is not ſaid to be per- 
formed until it become impoſſible to break it. 
Thid. 
In Covenant upon a Warranty of Lands for 
Years, the Plaintiff ought to ſhew what Eſtate 
or Right he that entered into the Lands had 
at the Time of his Entry; and it is not ſuffi- 
cient to aver, that he had a good Tide. Iden 
178, 179, 180, 181. 

What Warraniy ſhall be taken oy 95 a 
Covenant, Jem 180. 
An Action of Covenant has againſt a Wo- 


band, 
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band, annexed to her Eſtate for Years ina Fine. 
Idem ibid. | A 

Where, by the Grant of a Reverſion,” the 
Rent reſerved upon a Leaſe for Years is well 
transferred to the Grantee, the Law transfers 
alſo to him the Covenant of the Leaſe for 
the Payment of ir, as incident to the Rent. 
Idem 371. £7503 

If in an Action of Covenant any Breaches are 
well aſſigned, and others ill, and the Defen- 
dant demurs to the whole Declaration, the Plain- 
tiff ſhall have Judgment for thoſe Breaches that 
are well aſſigned, and for the Reſidue he ſhall 
be barred. Id. 380. | | 

By Stat. 8 G 9 V. 3g. c. 10. In all Actions 
in Courts of Record upon any Bond or Penal 
Bill tor Non-performance of Covenants, the 
Plaintiff may aſſign as many Breaches as he 
ſhall think fir, and the Jury at the Trial ſhall 
aſſeſs Damages for ſuch Breaches ſo alligned, as 
the Plaintiff ſhall prove broken, G c. 

It Judgment is given for the Plaintiff up- 
on Demurrer, Confeſſion or Nil dicit, the Plain- 
tiff upon the Roll may ſuggeſt as many 
Breaches as he ſhall think fit, upon which ſhall 
iſſue a Writ, to ſummon a Jury te appear at 
the Affizes of that County, to enquire into the 
Truth of every one of ſuch Breaches, and to 
aſſeſs Damages accordingly; and the Juſtices 
of Aſſize ſhall make a Return thereof to the 
Court from whence the ſame iſſued. 
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In Caſe the Defendant after ſuch Judgment 
entered, ſhall pay into Court ſuch Damages al- 
ſeſſed and Colts of Suit, a Stay of Execution 
ſhall be entered of Record, Or if, by Reafon 
of Execution executed, the Plaintiff, Sc. ſhall 
be paid ſuch Damages with Coſts, the Body, 
Lands and Goods of the Defendant ſhall be 
diſcharged, and the Satisfaction entered upon 


Record. Yet ſuch Judgment ſhall ſtand and 
be as a further Security, to anſwer the Plain- 


tiff, his Executors, Cc. ſuch Damages as ſhall 
be ſuſtained for further Breach of any Cove- 
nant in the ſame Deed or Writing contained, 
Oe. 

At Common Law the Jury may find the 
Penalty, but Relief may be had in Equity. 


Reſolved Caſes as to Pleadings in Covenant upon 
LTLuaſes. 


In Covenant againſt an Aſſignee for not re- 
pairing a Houſe, Defendant pleaded in Bar an 
Accord between him and the Plaintiff, and Ex- 
ecution of it in Satisfaction of the Reparations. 
It was objected, That neicher Arbitrament, nor 
Accord with Satisfaction, is a Plea, when an 
Action is founded upon a Deed, becauſe Mat- 
ter in Fait cannot be avoided by Matter in 
Pais; ſo when an Action is in Realty, or mixt 
with the Realty, Accord with Satisfaction is 
no Plea, and is not a Bar for the Perſonalty ; 


but it was adjudged that the Plea was good i | 
n 
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And a Difference was taken, where a Duty ac- 
crues by a Deed in a Certainty, as by Covenant, 
Bill or Obligation to pay a Sum of Money 
there, becauſe it takes its Eſſence by Writing, 
it ought to be avoided by Matter of as high a 
Nature; but when no certain Duty accrueth by 
the Deed, but a Default ſubſequent gives only 
Damages, there Accord with Satisfaction is a 
good Plea, 6 Co. Blake's Caſe. 

Jide 2 Keb. p. 31. The Court held, That 
an Accord was a — Plea to a Covenant 10 
pay a Sum certain, or an Obligation when join- 
ed with other Things uacertain. But Con- 
cord after the Deed cannot be a Bar to ſuch 
Covenants as were not broken... 2 Rell, 187, 
189 16: 

Moved for a | Wow dd By in an Action of Ga- 
venant, to perform Articles and Payment of 
Money, whereto. the Defendant” had pleaded 
Payment of the Money after the Day, which 
the Plaintiff accepted; and becauſe it way. not 
pleaded by Way of Accord and Satisfaction of 
the Covenant wherein Damages alſo. are reco- 
vered, ſaid to be ill. And this Iſſue being ina 
ſufficient, and found for the Defendant, it is 
not aided by the Statute of Feofails. And by 
Twiſden, Payment pleaded to a ſingle Bill, if 
found for the Plaintiff, he ſhall: have Judg- 
ment; if for the Defcadanc, there ſhall be a 
Repleader; /ed ajornatur. 1 Keb. 210; Vide: 
3 Cro. 445: pl. 2. Goldsò. 100. pl, 11. 


O 5 In 
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In Covenant brought againſt a Leſſee for 
VJears, for not keeping the Houſe in Repair, the 
Defendant pleaded in Bar, That the Houſe was 
burnt by Caſualty; it was holen to be no good 
Plea in Bar, for that a Leſſee that covenant- 
eth to repair, ought to do it, be his Houſe 
burnt by Negligence, or by any other Means. 
"Style 162. Crompton and Allen's Cate, See at 
the latter End of this Treatiſe. 

Defendant 'pleads, the Houle was burnt, 
but repaired in convenient Time before Ac. 
tion brought: The Plaintiff demurred, be- 
gute det Neon by whom, n ot by dhe De. 
fendant himfelf : But the Court ſaid, That 
being repaired, though by a Stranger, was a 
good Plea; but in Truth the Plaintiff had 
Tepaired it, and becauſe it was a hard Caſe, 
the Court ſuffered him to waive his Demurrer, 
and take Iſſue not wed | in convenient 
Time, the Haus being uncovered. 2 Kth, 
2 
23 3 Keb. 40. The like Pled 416 Demur- 
rer, becauſe the Time not put in certain; /ed 

von allocatur, the firſt of Fuly ſufficient. 
4 2dly, Becauſe not ſaid who repaired; and per 
Cur?, The Houſe being rebuilt by the Plaintiff 
Himſelf, and the Defendant's Executors and Ad- 
miniſtrators bound to repair it; the Phea is ill, 
and muft ſhew who repaired it; for if the Plain- 
tiff builr it, this is no Excuſe ; and Judgment 
for tue Plaintiff, 


It 
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If a Leſſee for Years covenanteth to leave 
Wood in as good Plight as it was at the Time 
of the Leaſe, and afterwards the Trees are over- 
turned by a Tempeſt, he may plead this Matter 
in Bar, and it ſhall diſcharge him of his Cove- 
nant, quia impotentia excuſat Legem. 1 Co. Shel- 
ls Caſe, 40 Ed. 3. 6. 

Upon a Covenant in an Indenture of Leaſe, 

the Breach was for Non-payment of Rent. 
Defendant pleaded in Bar, that the Plaintiff 
entered into Part of the Land demiſed before 
the Rent was due, for which the Action was 
brought, and ſo had ſuſpended his Rent. 
Plaintiff replied, The Defendant did re-enter, 
and ſo was poſſeſſed as in his former Eſtate. 
And tt was held ill by the Court, becauſe the 
Plaintiff did not ſhew that the Defendant con- 
tinued the Poſſeſſion till the Rent grew due, 
but only that he was poſſeſſed in his former 
Right; but the Plea in Bar was a good Plea, 
and Judgment againſt the Plaintiff, quod nil 
capiat per Billam. Style 243. Page and Parr's 
Caſe, an nun 

Vide 3 Keb. 8 58. In Covenant, Breach for not 

r repairing. Defendant pleads Entry into Part, 
ff and Building, Sc. Plaintiff demurred. 
- In Covenant againſt Defendants, Executors 
l, to C. Leſſee for Rent in Arrear. in the Defen- 
N- dant's Time. Defendants plead Aſſigament 
nt before Rent arrear, Plaintiff demurred. —— 
Per Cur': The Debt may be in the Debet et 
detinet on the Executors Poſſeſſion, and then. 
It ſuch; 
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ſuch Aſſignment is a good Plea. Contra on 
expreſs Covenant, where the Executor is charg- 
ed as ſuch; but if charged as Aſſignee only, 
then the Plea were good of Aſſignment before 


Rent arrear; and here Judgment muſt be ge 


bonis Teſtatoris, therefore Judgment for the 
Plaintiff, wif. 3 Keb. 363. 

In an Action of Covenant on Demiſe of a 
Freeſtone- Quarry to the Defendant, the Defen- 
dant covenants not to dig in any other Part of 
the Common, and Breach being aſſigned in dig- 
ging, Defendant pleads non. locavit the Quar- 
ry predif?; to which the Plaintiff demurs, 
the Demiſe being by Indenture, and the Co- 
venant collateral, the Plea was held frivolous, 
and Judgment for the Plaintiff, nf. 1 Keb. 
715. \ 4% 

In an Action of Covenant for not repairing 
a Houſe, the Defendant pleads Performance, 
and after rejoins, that he was ouſted by a 
Stranger; which per Curiam, on Demurrer of 
the Plaintiff, is a Departure, Judgment for the 
Plaintiff, nif, Idem 662. 

Upon Covenant to pay Money, Utlary a 
good Bar. Idem 324. 

Non infregit Conventionem is tried where the 
Houſe is not repaired. [dem 575. | 

In an Action of Covenant tor Rent in Arrear 
on a Leaſe for Years, the Defendant pleaded 
a general Releaſe of all Demands, (which 
was made by Award on collateral Differences 


between them) made after the Covenant, and 
before 
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before the Rent due; to which the Plaintiff de- 
murred, for that the Cauſe of the Releaſe was 
particular and collateral. And Judgment for 
the Plaintiff, ai. Idem, p. 499, 510, 511. 
2 Cro. 107, 486. Mo. 544, Et vide Bridgm. 
124, C 20 A. 5. 

See 3 Keb. 8 14. Releaſe of all Demands; 
Demurrer becauſe the Releaſe is particular, and 
bars not for a Covenant broken; ſo after Cauſe 
of Action by Battery, Releaſe of all Demands 
in perſonal Eſtate no Bar. 3 Keb. 418. A Co- 
venant broken is not diſcharged by Releaſe to 
Executor of all Demands of perſonal Eſtate of 
the Teſtator, 

In Covenant for Rent on Nil'debet pleaded, 
the Plaintiff demurred ſpecially ; becauſe albeit 
the Covenant doth not alter the Rent, yet Ni 
debet cannot be pleaded. But the Court, ſaid 
it was well enough. 3 Keb. 347. 

Covenant toenjoy againſt lawful Impediment, 
is broken by Entry of one habens Jus. 3 Keb. 
40. So by one clamans Jus, and not faid Le- 
gale. Idem 163. Entry Clamans Titulum, not 
ſaid by Stranger, and ſince the Covenant, no 
Breach, 2 Keb. 146. 

In Covenant on Indenture, 8 O8. 1652, of 
Demiſe to hold for 99 Years after the Death 
of Z. K. if three Livcs ſo long live; Defen- 
dant pleads, That the Plaintiff paluit wii and 
enjoy the Premiſſes without the Let of the 


Lelfor, To which the Plaintiff replies, That 
the 
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the Lands are and were Duchy Lands, and 
that the King for Fine and Rent had demiſed 
the Reverſion to H. for 99 Years, if the three 
Lives live, by Reaſon whereof he could not en- 
oy. Defendant. demurs, and Judgment for 
the Plaintiff : All this being confeſſed by the 
Demurrer, the Plaintiff needs not ſhew that he 
entered, but the Defendant ſhould | plead it. 
3 Keb. 1625 202. 
Covenant on two Deeds of former Huſband 
of the Defendant's Wife, to cut twelve of the 
beſt Trees, whereby the Plaintiff hath Electi- 
on: And Breach: is afſigned, That before the 
Time the Defendant cuts down ſome of the 
Trees. Defendant faith, There were ſufficient 
ſtanding; to which the Plaintiff demurred. 
Vide 3 Keb. 477. 

Covenant no Duty, nor Cauſe of Action, 

till broken; and therefore not diſcharged by 
Releaſe of Actions. Alu Rep. 39. Vidt 
aniea. 
Covenant to en certain Indentures, 
and to ſave the Plaintiff harmleſs; he cannot 
plead generally Performance of Covenants, be- 
cauſe ſome may be in the Negative; and alſo 
he ought to ſhew how he ſaved him harmleſs 
Aleyn 72. 

If che Leaſe is not 8 is no Covenant 
nor Breach, Zelv. 18, 19, 


Note, 
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Note, That all Covenants between the Leffor 


and Leſſee are Covenants in Law, ws 


Covenants. FVaug b. Rep. 118. i 
An expreſs Covenant reſtrains the general 
Covenants in- Law. Idem 126, 


Where the Covenant is to enjoy againſt one 


or more particular Men, and where againſt all. 


Men. Jdem 127. | 
By a Covenant in Law, the Leſſee is to 


enjoy his Term againſt the lawful Entry or In- 
tertuption of any Man; but not againſt tore 
tious Entries, becauſe the Leſſee hath his pro- 


per Remedy againſt the wrong Doers. dem 118, 


119. 


Leiſee, he ſhall not bring Covenant againſt 
the Leſſor, becauſe he hath Remedy by Ac- 
tion againſt the Stranger: But if he enter by 
elder Title, then he ſhall have Covenant, be- 
cauſe he hath no other Remedy. Idem 119, 
120. 

Though the Covenant is, That the Leſſee 
ſhall enjoy againſt all Perſons ; yet he ſhall 
not have Covenant againſt the Leſſor, unleſs 
he be legally outed. IJadem 119, 120, 121,, 


1 


The Law will never adjudge that a Man 
covenants againſt the wrongful Acts of Stran- 
gers, except the Words are full and expreſs, 
{dem 121, 

When the Covenant is to enjoy againſt all 
Men, the Covenant is not expreſly to enjoy 


againſt 


If a Stranger who hathr no Right outs the 
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againſt tortious Acts, neither ſhall the Law ſo 
interpret it. {dem 123, 125. T 

What collateral Matters ſhall be implied 
upon a Covenant. Vide 1 Ven. Rep, Pe. 26, 
447 45+ 

Though a Covenant ye made only to x 
Man, his Heirs and Aſſigns; yet if the 
Breach be in his Life-time, his Execurors 
may bring the Action for Damages, Iden 
176. | 
＋ hat a Covenant for quiet Enjoyment may 
bind, notwithſtanding a ſubſequent. AR of 
Parliament to alter the Title, Idem 175, 
376, 
* an Action of Covenant, the Defendant 
cannot plead, That the Plaintiff tempore quo, 
nibil habuit in tenementis; though ſuch a Plea in 
an Action of Debt for Rent is good. 2 Vent. 
Rep. 99. Viktor». 

Covenant to repair a Houſe ; if the Leſſee 
come without Licence after the Term ended 
to repair the Houſe, he is a Treſpaſſer. 2 Roll, 
250, "Ii. BS 

Not the Difference between Covenants in 
Groſs and Covenants grounded upon a Leaſe ; 
Covenants having a Leaſe for their Founda- 
tion are within the Proviſo of the Statute of 
13 Eliz, cap. 3. but not in Groſs. 2 Roll. 
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In an Action of Covenant to repair, and ſo 
to leave the Premiſſes, the Breach was in 60 
Rood, SW. 

Defendant pleads, that one Barn was pulled 
down by the Plaintiff's Conſent; and as to the 
reſt, that they were repaired, and ſo left: To 
which the Plaintiff demurred generally. Per 
Chief Juſtice, He ſhould either have taken Iſ- 
ſue, that he repaired the Particulars; or ſay, 
they were not in Decay modo & forma: And 
the Parties agreed to take Iſſue on one of the 
Points. 2 Keb. 798. 4 
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CHAP. XI. 
Concerning the late AF of Parliament ts 
_ . prevent Deſiruition of Houſes by Fire, 
and new Building of Houſes within the 

Bulls of Mortality. 


Y Stat. 6 Anne, cap. 31. for preventing 

of Miſchiefs that may happen by Fire, it 
is enacted, That all Houſes built on old or new 
Foundations within the Bills of Mortality ſhall 
have Party- Walls berween, of two Bricks thick 
in the Cellar and Ground Stories, and thirteen 
Inches thick and upwards from the Foundati- 
on, and eighteen Inches above the Root, and 
no Cornice of Wood ſhall be made in ſuch 
new Houfes; bur Front and Rear Walls of 
ſuch new Houſes ſhall be built of Stone or 
Brick, to be carried two Foot and an Halt 
above the Garret Floor, and coped with Stone 
or Brick: And if any Houſes ſhall be built in 
the ſaid Places, contrary to the Intent of this 
Act, then the Owner and Head Builder under- 
taking ſuch Building, ſhall forfeit 50/7. one 
Moiety to the Informer, the other to the Poor 
of the Pariſh, to be levied by Warrant and Di- 
ſtreſs, Sc. 


That 
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That no Action ſhall be maintained againft 
any in whoſe Houfe or Chamber any Fire 
ſhall accidentally begin; provided that nothing 
therein ſhall make void any Agreement, be- 
tween Landlord and Tenant, Allo by the ſaid 
Act, that if any Servant, through Negligence, 
ſhall cauſe any Houſe, or Out-houſe to be fired, 
ſuch Servant being thereof convicted by Oath 
before two or more Juſtices of the Peace, ſhall 
forfeit 100 J. unto the Churchwardens of the 
Pariſh, to be diſtributed amongſt the Sufferers, 
as to the Churchwardens ſhall ſeem juſt : Up- 
on Non-payment ſuch Servant ſhalt be commit- 
ted to 8 Work- houſe by Warrant of one 
ſuch Juſtice, for eighteen Months, to be kept 
to hard. Labour, 

There is alſo a Proviſo, that fo much of this 
Act as relates to the Indemnity of thoſe in 
whoſe Houſe any Fire ſhall begin, ſhall conti- 
nue for three Years, and from thence to the 
End of the next Seſſion of Parliament. 

But by an Act made 7 Aung, for making 
the former Act more effectual, it is nated, 
Thac the former Clauſe concerning Houſes to 
be erected and built either upon old or new 
Foundations, was not intended, of ſhall be con- 
ſtrued to extend to Houſes to be built upon any 
Part of London- Bridge, but that the ſame may 
be erected and built with Wood and Te. 
as hath been hitherto uſed. 


And 
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And that all Houſes to be built upon old 
or new Foundations, in any Place about Lan- 
dou and Weſtminſter, or Places compriſed with. 
in the Weekly Bills of Mortality, (except 
Houſes on London-Bridge, and the River of 
Thames below Bridge) ſhall have Party- walls 
between Houſe and Houſe wholly of Brick 
or Stone, except Door-caſes, Windows, Len- 
tils, Breaſt-Summers, Story-Poſts and Plates, 
of two Bricks thick at leaſt in the Cellar, 
and one Brick and an Half thick upwards to 
the Top of the Garret-Floor, and all Gable. 
ends to be one Brick in Length, and eighteen 
Inches above the Roof; and to have no Beams 
or Rafters lie or ſtand, or be in the Brick 
Works of the Gable- ends. 

That all Party- Walls hereafter to be built, 
ſhall be built nine Inches on each Mad's 
Ground, whether the old Party -- wall be Brick, 
Stone or Timber; and that the firſt Builder 
ſhall have Power to pull down the fame, and 
build up the new Party -wall as aforeſaid, and 
be paid by the Owner of the next Houſe after 
the Rate of 51. per Rod, as ſoon as he ſhall 
have built the ſaid Party-Walls: And for all 
Houſes hereafter to be builr, that will not yield 
the Rent of twenty Pounds per Annum more 
than the Ground Rent, to be left to the Dil- 
cretion of the Builders, provided that all Party- 
Walls for the ſame be built with Brick. 


That all Chimney-Jambs and Backs ſhall be 


nine Inches thick from the Cellars to the Roof - 
an 
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and all Withs the Inſide of ſuch Chimnies, four. 
Inches and an Half in Breadth; all the Fun- 
nels plaiſtered or pargeted the Inſide from the 
Bottom to the Top; all Chimnies to be turn- 
ed or arched under the Hearth with Brick, 
(except upon Ground Floor) and that no Tim- 
ber ſhall lie nearer than five Inches to an 
Chimney, Funnel or Fire- place; and all Man- 
tles between the Jambs arched over with Brick ; 
and no Wood or Wainſcot ſhall be placed or 
affixed to the Front of any Jamb or Mantle of 
any Chimney, nearer than five Inches from 
the Inſide of ſuch Jamb or Mantle; and all the 
Gable-ends, called nine Inches thick in Party- 
Walls, be rendered on the rougheſt Side; and 
that all Stoves and Boilers, Coppers and Ovens, 
that ſhall be ſer up with Brick or Stone, ſhall 
not be nearer than nine Inches at the leaſt to the 
adjoining Houſe, and no Timber to lie nearer 
than five Inches to any Fire- place or Flew. 
That no Brick or Stone Work in the Fronts, 
Party or Partition- Walls of any Houſe, Tene- 
ment or other Building whatſoever, that ſhall 
be erected upon any new or old Foundation 
Within the Cities of London and Weſtminjer, 
or their Liberties, ſhall be ſupported, depend 
or bear upon any Sort of Timber or Wood- 
Work, (excepting upon Piles and Planks, 
where they are ablolutely nece ſſary for Foun- 
dations in marſhy and unſound Ground; and 
excepting likewiſe all Houſes upon London- 
I Pri4ge); upon Pain that every Perſon fo offend- 
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ing ſhall for every ſuch Offence ſuffer Impri. 
FO for three Months without Bail or 
Mainpriſe. 

That no Door-Frame or Window-Frame 
of Wood to be uſed. in any Houſe or Building, 
which ſhall be erefted upon old or new Foun. 
dations, within the aforeſaid Cities of London 
and Weſtminſter, or their Liberties, (except 
Houſes on London- Bridge, and on the River 
of Thames below Bridge) ſhall} be ſet nearer 
to the outſide Face of the Wall than four 
Inches. 
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ations. (vide Allignees, Covenants; 
Conditions, & — 


CTIONS for Arrears of Rent ales 
Entry, | Page 93 
Action for hindering to take away Emblements, 
| as 7 

Action in Waſte, where it lies, 5 "or" 
By whom an Action for Waſte may be 
brought, 2244, 242, 243 
Who muſt i join in the Action, 241, 242 
Where this Action lies after Releaſe, and where 
not, | 246 


Adkions on the Caſe, 


Between Farmers, Tenants, and others relating 
to Torts and Nuſances, &c, vi. 


For 


The TABLE, 
For ſtopping a Way to a Houſe or Land, 


| Page 303 

For drowning another's Ground, 30; 
For diverting water from a Mill, 303 
For diſturbing one's Walk or Foldage, Sc. 
304 

For not folding Sheep, 304 
For diſturbing one in his Common, 304 
For digging a Pit, 304 


(See Tit. Common.) 

For diſturbing a common watering Place, 30; 
For Ouſting Leffor's Executor, 305 

For hindering Leſſor to View, . ds 
For Leſſee for Life ee for Years for 
* Waſte, 305 
For Leſſee for Years againſt Leſſee for Years, 
305 
Where Leſſor neglects to pay Subſidies, 305 
Action againſt Tenant at Will for voluntary 


Waſte, 306 
Action againſt Tenant by Elegit who holds 
over, 306 
Action againſt Lord for pong down Copy: 
holder's Trees, 306 
Action for retuſing to grind at the Lord's 75 
30 
Fer Damage by Fire, 306 
For not repairing Fences, 307 
Far not ſcouring Ditches, 307 


For not repairing Sca or River Banks, 307 
For not repairing a High or Private Way, 
308 
For 
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For not repairing his houſe, Page 308 
For Diſturbance by an upper Room, 308 
For Damage by an under Room, 308 


For Over - building another's Houſe, 308 
For ſtopping Lights and FRA 209 


Simile by Walls, Sec. 309 
How ſuch Wrong purged, 3110 
For Nuſances by Dye-houſes, Ge. 30 


For Nuſances by ſetting up a Pig-Sty, 310 
For Nuſances by a Chandler*s Shop, c. 310 
For Nuſances by throwing Carcaſes, c. into 


another's Ground, 310, 311 
For Nuſances by not taking away Tithes, 311 
Simile for Hay bought, 311 


Proviſo for ſaving Actions in the late Act, to 
prevent Deſtruction of Houſes by Fire, Ge. 


; 331 
Acceptance. 
Of Rent where no Confirmation of Leaſe, & 
econtra, 66, 87 88 


After Acceptance of Rent from Algnee,” Co- 
venant lies againſt his Leſſee, 103, 104 


amends. (Vide Diftreſs.) 
Aſſignees, (oe Rents, 
L 


Aſſignees how bound by, and liable to the Co- 
venants of Leſſee or Aſſignor, &c. 77,78,79 
P l 


Upon 
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The TABLE. 
Upon an Aſſignee's being evicted, he may 
have Covenant, Page 79 


Actions by Aſſignee of Aſſignee, Executors of 


Aſſignee, &c. © 80 
How he muſt diſcharge himſelf of the Rent, 80 
Notes in Nature of Inland Bills, how aſſign- 


able, 298 
Aſlignee where bound by the Covenants ot 
Leſſee, and where not, 108 
Aſſignee having aſſigned, not anſwerable for 
tbe Rent, 134 
Aſſignee refuſed at one Time, may be ac- 
cepted afterwards, 104 
Aſſignment of Hedge: book Oc. 88 
Concerning an Alignment by ! um for Years, 
who dies, 103 
Simile by his Executors, Sc. ibid. 
(Vide Page 80.) 
A Reverſion not 6 Deed, 105 
Attoꝛnment. 


How diſpenſed with by the late Act, 10g 


Attornment of Tenants, except to a Mortgagee, 
Oc. void, a 207 


The” FT. B L'E 
Bargains, &c. 


F buying and ſelling Goods and Chattels 
O to the Stat. oy Car. 2. c. 2. 


Page 293 to 298 
Bonds, 
To perform Covenants inaLeafe, 89,319,320 
To repair, 90 
Where not forfeited, 90 
Chancery. 
E LIFE F for Mortgagees, 9 0 6 
Relief for Waſte, 80 
Not againſt a voluntary Act, 81 


Relief againſt Deeds and Leaſes, 81, 320 
Commencement and Determinatton of 


Leaſes, &c. 
Of a Leaſe for Years, | 76 
Of a Leaſe from Year to Year, 76, 
Voidable Leaſes, how determined or conti- 
nued, 76,77 
Continuance of the Term, though in rei veri- 
tate determined, 77 
Simile of the Grant of next Avoidance of an 
Advowſon, „ 
Leaſe determined by Huſband's Death, though 
limited over to Wife, 122 


P2 How 


— 7 


k 
: 
= 

1 
. 


; 


— — — — 


n 


The TA L.E: 
How a Deed is to commence if Habendum a 
Die Datus, or 4 Confectione Indenturæ, 


Page 123, 124, 125 
When a Leaſe ſhall begin though not menti- 


oned when to commence, I25 
When Date be impoſlible, 125 
When it is without Date, 125 
When from a miſrecited Leaſe, 1 
When upon a Leaſe for Life made by a Pre- 

bendary, 125 


When to commence upon Failure of Iſſue, 126 
One Leaſe is made to Day, and another 
the next, of the ſame Lands, when the ſe⸗ 


cond Leaſe ſhall commence, 126 
Second Leaſe to commence on Surrender of 
firſt, \ 126 


Where a Leaſe is to commence after the end 
of another, and there is none, it ſhall com- 
mence preſently, 5% 1 

A Leaſe to commence notwithſtanding Incer- 
i 127 

Commencement of a Leaſe upon Nomination 
of another, 127 

upon Payment of Money, 127 

A Leaſe by a Parſon of Glebe terminates with 
his Life, | 128 

A Leaſe for 100 Years, if A. and B. live ſo 
Jong, if either die, Leaſe is ended, 128 

Of a Leaſe by a Jointenant to begin after his 
Death, | | 1129 


Com- 
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Common. (Vide Tenants.) 


For the Doctrine concerning Common of 
Catile between Landlord and Tenant, 


Page 253 to 257 
For the Lord's Common, and who ſhall have 


6 257 10 259 


Of Common appendant and appurtenant, 


253» 254, 25910 272, 273 
Of Common for Cauſe of Vicinage, and how 


it may be uſed, Sc. 254, 255, 256, 257 
Of Common in Groſs, 254, 272 
Of Common without Number, 257, 264, 265 


Seiſin of Common, how obtained, 277 to 279 


What Things a Commoner may do, 279 to 
286 

Of Approvement of Common, 286 zo 291 
Of Admeaſurement of Common, 291, 292 
Agreement to incloſe Common, decreed to be 
performed, | 292 
Of Common in a common Field, '292 
Cuſtom of a Manor for the Reeve to make a 
Drift of the Cattle at any Time by the Ste- 


ward's Appointment, =: > 
an, | 

Not to . N 92, 93 

Condition, if Leſſor alien, Leſſee ſhall have 

Fee, | 94 
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Copyholders, Vide Fines, 
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Where Condition broken Executor may enter, 

Page 95 

Condition for Leaſe to be void if * 
die, 


Where the Devile of a Leaſe is Breachof 74 — 


dition, 96 


Who may take Advantage of a Condition, 96 


Foztei. 
tures, and Tenants by Copy. 


Whether Copyhold Land be within the Sta- 
tute of Limitation of Entries within 20 
Years, 41 

For more, ſee 29, 31, 32, 33,3 35» 36, 375 

38, 39» 40, 41 42, 43, 44 


= © Comand Crop. 
Of a Tenant's lowing and reaping Corn, &. 


21, 22, 137 

Where Landlord ſhall have the Corn fown 
and why, 137, 138, 140 
Concerning Roots, Hemp or Flax, &c. 138 
Where Executors ſhall have the Crop, 138 
Where Tenant's Eſtate is incertain, he ſhall 
have the Corn ſown, and Why, 21, 139 
Where Leſſee or Surrendree, 139 
Where Leſſor of Tenant for WY or his Exe- 


cutor ſhall have the Corn, 139 


Where 
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Where the Reverſioner of Tenant for Life ſhall 


have the Corn, Page 140 
Where the Remainder Man, and not Execu- 
tors, 140, 141 


Where the Huſband's Executors that ſowed, 
and where the Wife ſhall have the Corn, 
| 141 
Where the Huſband of Tenant in Dower, 
ſhall have the Corn ſown, I41 
Where Leſſee for Years of Wife's Lands, and 
Tenant by Curtely, | 141 
Where Corn is ſown by a Woman who holds 
Lands durante Viduitate ſua, and takes Huſ- 
band, before it be ſevered, the Leſſor ſhall 


have i It, 10 7:78 
Where the Leſſee ſhall have the Corn fown 

upon Wife's Lands, | 1842 
Where the Landlord and where the Leſſee ſhall 

have the Corn ſowh, | 143 
Where the Heir ſhall, 


m_ 


Where the Difeifor and Widow in 
ſhall have it, 15 
Where Widow in Dower her Executors ſhall 
have it, 3 142 


Where Tenant in Tail gives away the Corn, and 
dies before Severance, the Donee ſhall have 


it, 1344 
Concerning where he gives away Trees grow- 
Ing, | 144 


Where" Tenant in Fee-limple does ſo, 144 
P4 Co⸗ 
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Covenants. (Vide Qlignees, Rent, 
C.) 


Upon Leſſec's Covenant to build, how his 
Aſſignee liable, Page 77, 78 
When Covenant extends to a Thing in Being, 
and annexed to Demiſe, it ſhall bind AC. 
ſignee, 78 
On Covenant to repair Aſſignee bound, 78 
Covenantor, and not the Aſſignee, bound where 
the Covenant concerns a Thing not in Being 
at the Time of the Demiſe, 78 
Covenant to deliver a Stock of Cattle, Cc. 79 


Writ of Covenant upon Aſſignee? s being evict- 


ed. \ 19 
32 H. 8. c. 24. extends not to collateral 
Covenants, 79 


Actions of Covenant by Ange of ee 
E 


| Comment for Leſſee to have Houſe and Fi ire. 


boot, Alt Bu 
How covenant to permit, Sc. relates to 
Aſſigns, 85 
Of a Covenant to build, c. 85 


Of a Covenant not to incloſe. 85 
Later Covenant by ſecond Indenture no Bar, 8 


Action for ſtopping a Water-courle, 85 


Action for deſtroying Trees, 86 


Teſtator's Covenant broken by Executors, yet 
the 


— 
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the Judgment muſt be of the Goods of the 


Teſtator, Page 86 
Covenant does not lie againſt Grantoy for nor 

repairing, 86 
Covenant by Aſſignee of a Reverſion, though 

not named, 86 
Words amounting to a Covenant, 87 
When a Proviſo amounts to a Covenant, 87 
Covenant not to dig, &c, 0 


Where Covenant goes with the Land, 87 
In Covenants the Words and Intent of the Par- 


ties to be obſerved, ng 
Of a Covenant if Rent behind, Leaſe to be 
void, 08 
Covenant to ſupport, Oe. when Action to be 
brought, } 2079 moi 
Covenant againſt: Adee, chough not named 
W ee Nee 88. 
Covenant to repair, 8 
Covenant to leave a Weed! in good ee | 
Se. "OP 89 
Warranty in a Leaſe amounts but to a 87 
ant, Sli 10 L 
Of Covenant: againſt Leſſee der Angeln 
Ce. 2 103, 104 
Caſes relating to Covenants, G 3 7s 10 320 
Quiet Enjoy ment, 171 
Of Covenants Affirmative and Negaive, 312 
By Deed oll, bn in 
Words of Covenant, 312, 313 
Conditional Words, 313: 
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Covenant muſt be lawful, Page 313, 314 
——— How taken againſt Covenantor, 314 
Other Oblervations relating to Covenants, 


314 to 320 
Some reſolved Caſes as to Pleadings upon 
Leaſes, 320, 329 
Ot Aſligning Breaches in Covenant, Oc. 
| * ., 
| | Curoms, 1 
Cuſtom, ine | us 
Properties incident for W ne of a goo 
- Cuſtom, 
10 Cuſtams there is Uſer, Wr. 3 
Cuſtom muſt be reaſonable, . 30 
Cuſtom at the Wilt of dhe Lord, 33 
engnt's Services, — 531 
nch of ſole aeg we $44 r eee 
Q | Diftreſs, TRE | 
Diſtreß Feng 1148 
For Rent where Tenant for Vears grants 
Part of his Term, 100 
Diſtreß by Cuſtom, 11 448 


Cattle diſtrained for Rent into a Pound 
- Qvext, the Owner muſt feed them, 148 
Whar Things are iftrainable and  econt. 


do wy 
T binge 
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Things pa & Couchant may be diftrained» 
Page 149 
But if Fraud appear, Equity will relieve, 169, 
Beaſts that eſcape into the Landlord's Pound 
may be diſtrained, although they have not 
been Levant and Couchant, 151, 168 
cents if the Fences are not Kept up, 
1851, 168, 169, 
Diſtreſs ie an Ameretament in, 4 Lert, 

12 151, 2 


of inpomding 4 Dittes 152, 8 4 


I 
of tendering: Amends, 4 by > WY oP. ihe. 
Tf Cattle imp — * 1 my i 5² 


ns Aan b 
Parco fratto « Die * 410 
Nee for che Rent, IE 


Where no Action lies againſt the Lord, op 
123 


nothing due, 55 
Where he may diftrain i in the Houſe, Se. 1 185 
81 


Where for Damage to the Soil, pn 
Diſtreſs for a Rent. Charge, n ng 
Exceſſive Diſtreſs e 
Diſtres ef Common Rioht, K 15 


Not for Debt, &c. or Services ineertain, 15 
Where Incertainty may be reduced o 8 | 
__ rainty,. * 

Where for Surpluſage of Rent, 

Where for a Nomine Pen, 1 
No working an Eſtray or Dreſs, | 


Where 
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Where a Novel Diſſeiſin for want of a Diſtreſs, 


6 Page 160 

Diſtreſs for Heriots, | 160 

For ſurcharging Common, 161 
Made by Exccutors, SGS. 161 

—— Of Beaſts eſcaping, I62 

f Cattle depaſturing, 162 


Of Cattle Driving to a Market, 164 
Cauſe of Diſtreſs where to be ſhewn, 163 
Not for Rent reſerved upon Feoffment, 165 

Where there ought to be a Clauſe of Diſtreſs 


165 
For Rent reſerved at two Feaſts, 165 
Hindering a lawful Diſtreſs may cauſe Homi- 
Cicle, 164 


Diſtreſs upon an Aſſeſſment by a Town, 166 
Where Grant of lr becomes a Rent · Seck, 


. 166 

Where Fealty cannot be ſevered from Re- 
verſion, 166 
Of Diſtreſs upon 1 of Rent in Parti- 
tion or Dower, 166 
Sufficient Amends tendered, ill 
Act 2 V. & M. c. g. of Diſtreſs, Se. 170, 174 
Of removing the Goods, 171, 172 
8 Anne, * 2 5 
4 Geo. 2. | 188 
11 Geo, 2. — N 30] +8086 
Appraiſer's Oath, +4175 
Notice to Tenant, 176 
Inventory, 175 


Con- 
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Concerning ſecond Diſtreſs for Reſidue of Ar- 
rears upon Stat. 17 Car. 2. c. 7. See Tit. 
Reſcous and Replevin. 

Ground Landlord cannot come in for Rent on 
Execution againſt an under Leſſee, Page 179 

Where there are two Executions,” the Land- 
lord may not have a Year's Rent on each, 


193. 
Landlord muſt demand or Sheriff is not = 
to ſecure the Rent, 183 
Adminiſtrator of a Landlord is within Stat. 
8 Ann. 18 3; 
On Execution, Landlord's Rent to be paid: 
without Deduction, Wa 103k 
Treſpaſs does not lie for taking an exceſſive | 
CO, — | = 
Ejeckment. * 
0 Jointenant may bring an Ejectment 
againſt another, 106 


Proof of actual Entry not neceſſary, ; "288 
On half,a Year's Rent in arrear Landlord may 


re-enter, ſerving an Ejectment, 191 
When Leſſor in Ejectment may recover Judg- 
ment, 192 


Penalty on Tenants ſecreting Ejectments, 208 
Landlond may make himſelf Defendant with 
Tenant in Ejectment, © 11123268 
weren 1 
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Where he to whom Rent is reſerved, cannot 
enter ſor Condition broken, Page 96 
Where Tenant may grant away his Intereſt 

before Entry, 101. 
Where oy will extinguiſh the Rent, 116 


Ettovers.. (Vide Common, Ttres | 
Waſte) 5 6 


How appurtemant to Land; 709, 101 

U . Covenant to have Houſe 42 Fre- boot, 

| eee 

Where Leſſor rene Eftovers.. 486 

IT )hbhe ſeveral Kinds of 8 =} 1 

Definition thereoſ, ) 145, 147, 
Exteptiont:. = 

Leffor A Woods Law ; gives A a 

Fog ” 1102 
Erenrgutchment. (Vide nemo 

of Rent, 6 

Of che Duty of fencing Cloſes, - 136 

Of Rent by a general Releaſd, 4¹ 117 

Where by a Recovery Power to make a Join- 

ure is extinguiſhed, 117 


Fir⸗ 
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Firmo2s 92 Farmers. (Vide Acklong.) 


{EN a Farmer and bh Farm, 
c Page 62, &c, 
None to take above two Farms, ei 
How by Spiritual Perſons, 299 
Forteitures by them, 


Concerning Sheep-keepers and Fredens, 
300, 301 


Beaſt-feeders,, 301 
Several Actions to be known by Furmerd 303 


en of To Tenants by Copy, 


F orfeitures by Denn of py G7. 


Advantage to Feme Copyholder, chough Ha. 
band forfeirs; 
Forteiture by committing Waſte, 


Forfeited Eftares revived, 284555 
Forfeiture by deferring Services, N 
Forfeiture for taking to Farm a Vicarage or 
Parſonage, 380 
Onants. 


O whom to be made, 

w in Remainder... 44 
Where not without Recompence, = 
Where the Intent of Grantor is void, 
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' Þabendum. (Vide Commencement.) 


Here a Copyholder's Wife is not nam. 
ed *till after the Habendum, Page 34 


| Intent. 
He” void to all Intents, rr 106 


Jointenants. (vide Tenants.) 


Several Matters relating to them, 47 10 51 
Jointenants and Tenants in Common compel- 
* to n Partition. 47 


"Þ Lands. 
War is comprehended under. this 


Name,, NT ! 


Lands. paſs not upon a Leaſe of a Houſe with 


the Appurtenances, p 106 
Perſons holding over Lands, Cc. after demand, 
to > Pay double Rent, 189 
Leaſes. | 
Parol and by Indenture, 16, 17 
Of Leſſor and Leſſee, 62 


Every Leſſee is called a Farmer, 63 
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Antient Rents reſerved on Leaſes, Page 63 
Of what Leaſes are to be made, 64 
Where an Aſſignment is a Surrender, 64 
Leaſes for Years are Chattels, 

Of Leaſes for Years limited in Tail, 65 


Who may make Leaſes, 66, 67 
Of Leaſes by Statute Law, 67 to 76 
Commencement and Determination of Leaſes, 

ow 76, Gee 123 
Of a Lock from Year to Year, 76 
Of a Leaſe to hold at Will, 76 
A Leaſe voidable, how to be made void, 76,77 
A Leaſe vacated by Order, 131 
—- Revived by Tenant's Re- entry, 130 
Leſſee 3 of Acts done by him, 27 78 


(Vide Covenants.) | 
| Leſſce Filing a Bill in Equity, in what Caſe, 


not to have an Injunction, &s. . 193 
Leaſes by Dureſs, how Ne 1/7948 
Of Land and Stock, 79. 113 


By Baron and Feme, 2000 91991 er 
Leaſe of a Houſe and Wood, wah Houſe- 


boot. * 
Leaſe at Will, how determined, 82 
— For a Year, o ze Wage 82 
—— For Years n Lives, dan decermina- | 

ble or 0 1. 21552; - 
Where Lands are held Part, for Life and Part 

for Years, 482 


Ot 
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Of Reading Leaſes before Sealing, Page 132 
Of Scaling Leaſes, $2 
Variance in Leaſes, | 82 
Leaſes executed by Livery and Seiſin, 93 
A Leaſe to Jointenants, void if one die, 95 
Leſſor's Intent to another and his Heir avoid. 


ed, | 106 
Where a2 Man takes à Leaſe of his own Land, 
how he is concluded, 106 


Leaſe for 20 Years by one who had Power 
only for 10, decreed good, | 106 
Leſſor diſturbed in his Paſſage to Rooms, 


108 

What Things Leſſee for Tears may remove, 

| 108, 109 
Leaſes revived and confirmed by Acceptance 
of Rent. 114, 115 
Leaſe to Huſband, Limitation over to Wife, 

| 122 
Where Leſſee for Yea makes a | Feoffinen 
with Livery, 122 
Leaſe of Glebe Lands, 5 128 
Where good by an Infant, — 128 
——Avoded by a Widow, 128 

| "Where a Man has a Term of Years in Right of 
his Wife, 128 
of Licence to enter and occupy, 128 
Leaſe for Years cannot be intatled; 129 
[Leaſe for Life, onion. not whoſe, how 
to be taken, 6.1 e 
* Jointenants, 169 4 he 
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of a Leaſe made to a Huſband and Wife, the 
Rent reſerved being greater than the Value 
of the Land, Wc. Page 129. 
How to word Leaſes to bring Treſpaſs, 130 
How a Leaſe is revived, where Leſſor makes 


a ſecond before firſt expired, 130 
Leaſe loſt, yet Term ſaved, 131 
To put in Cattle by one that has only a third 

Part of the Land. 164. 
Entry to fetch out Cattle without Licence,, 

164. 

Liver and Sellin. i 

What, 19 
Leaſe executed by Livery and Seilin, T9, 20, 93 
Livery muſt paſs a preſent F rechold, 20/ 
How a Corporation may paſs Livery, 20 
Livery made by Feoffment by Leſſte, 128 
Livery and Seiſin by Parol, 122 
Upon a F coffment Habendum a Die Datus, 
123 


A Die Confeltionis upon a > Leaſe for Life, and 
Leſſee makes Livery a Month after, 123 
Where Livery is woid EF Leſſee be upon Pre- 
miſſes. 95 124 
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Vines. 
en g peg Lands let by Leaſe, 
6 | Page 130, 191 


Obſervations thereon, 59 to 61 

biel: | oztmatn 

What, c * 1 18 

90 Notes. 

Of Promiſſiu y Notes, | 298 
Occupancy, (Vide Tenants.) 

V DE Page = 958, 99 


Parceners and Partition, (Vids 
\ Tenants.) 7 


"7 ſeveral Matters relating thereto, 
46, 48, 50, 5b 


Pump, 
Leſſee may repair it, but no Action lies againſt 
Leſſor for not repairing of it, 115 
C. 


1 


t 
6 
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Be. entry. 
W prevented by Diſtreſs, Page 121 
Re- entry upon Covenant not to alien, 121 
By Heir upon Condition broken, 121 
General Prohibition not to enter another's Poſ- 
ſeſſion, ; 164 
Exception to fetch out Cattle, Cc. 164 
Remainders. 
Limited and how, 3,34 
Entry by Remainder Man upon Copyholder 's 
being attainted, Sc. 34 
Surrender by a Remainder Man, <0" 
Of Remainders void in Law. 97 
Raine rd bens 


Of antient Rents upon Leaſes reſerved, 63, 64 
Rent though not good by Reſervation, yet 
may by Contract, 64 
Every -Quarter's Rent a ſeveral Debt. 653 
Rent a Realty and payable by an Executor 17 
fore Bonds, 
Action lies for a Moiety of Rent againſt 45 
ſignee, 65 
Where Rent is not acquitted by a Releaſe, 101 
Concerning a Rent of 105, granted by Te- 
nants in Common. Ge 
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Of Rent reſerved by two Copartners, Page 102 
Apportionment of Rent, . 102 


Rent accepted from Aſſignees, 103, 104 
Caution concerning Payment of Rent, 110 


Legal Day of Payment, 110 
Where *cis fifteen Days, c. 110 
Where the Rent falls to the Heir, 111 
Where Landlord is to be ſought after to re- 

ceive Rent, 112 
Tenant muſt pay Rent though he has not an 

Acquittance, 112 
Where by an Acquittance Arrearages of Rent 

are dische rged, 112 
Payment before the Day Payment at the Day, 

11 

Of Payment before Sun- ſet, 1 1 
Of Payment of Tithe for Glebe-Land, 113 
Rent for a Stock, when payable, 113 
——— Reſerved by Jointenants, 114 


—Revived upon Tenant in Dower's Death, 


114 


Where a Parſon accepts Rent reſerved by his 
Predeceſfor, &c. 114 
Upan Acce —_— of Rent by Biſhop, Leaſe 
confirm 114 


So where ſecond Huſband accepts the Rent, 


114, 115 

So upon Acceptance of Rent by Wife, 115 
Rent reſerved by T enant tor Life, determin- 
able on his Death, 115 
So by Tenant in Dower, 23 W 
TTY Where 
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W here Acceptance of Rent renews a Leaſe for 


Life ; ſecus of a Leaſe for Years, Page 115 


Rent extinguiſhed by Entry, Sc. 116 
Where revived, and where not, 116 
Where duty of Fencing Cloſes 1 is extinguiſh- 
ed, 116 
Of Demand and Tender of Rent and Time, 
Se. 117, 118 
Reſervation of Rent, how made, Se. 119 
Rent how transferred to Aſſignee, 119 
Where Rent ſhall-go to the Heir, 119 
Where Rent is n generally, mou not faid 
to, whom, 120 
Io the Son, and i not as Hei 120 
Rent reſerved upon a Demiſe, when the Re- 
ſervation ſhall happen, 120, 121 
Rent diſtrained for 3 Re. entry of Land- 
lord, 121 


Of Re. entry in Caſe of Alienation, } DAT) 


Ot Re- entry by the Heir, 121, 122 
Rent reſerved to a Stranger upon a Gift in 


Fee, 95 


Rent paid to the Huſband, Tenant's Diſcharge 


107 
Rent how to be demanded before Re-entry, 


8896 
Rent muſt by — 5 and Tenant kept out by 


military Force, Cc. 133 
1 once accepted, mm cannot re-enter, 
bfu 
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Covenant will not lie for Rent in England of 
Lands in Jreland, Page 134 
How Rents recoverable where Demiſes are 

not by Deed, | v.21 7206 
How from Undertenants, where Tenants for 

Life die before Leaſe expired, 210 
Where Tenants deſert the Premiſſes, 211 
Tenants holding over after the Determination 
of the Term and demand, to pay double 


Rent, | | 189 
Tenants giving warning not quitting according 
to Notice, to pay double Rent, 212 
What Defendants may plead: General Iſſue, &c. 
214 

Goods of an Embaſſador, Ge. not to be dif. 
trained for Rent, 078 
A Diſtreſs for Rent cannot be in the Night, 
-otherwiſe for Damage F eaſant, 215 


Where there is a Covenant to pay Rent an Ac- 
tion lies, though the Leſſee has no Enjoy- 
ment by the Default of the Leſſor, 216 

Where two Parcels of Land are diſtinctly lett, 
there cannot be a — Diſtreſs for both 


"Rents, | 216 
Repairs. | "Vide e and 
Waſte) 

Tenant may cut Timber to repair, upon the 
Landlord's Covenant, 241 


Of the Writ De raparatione facienda, A 4 
Bel 


0 
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Reſcous. (Vide Diſtreſs.) 


What it is, | Page 217 
Reſcous where Diſtreſs is without Cauſe, - 163, 
| 217, 218 

On Tender of Rent, 218 
Diſtreſs in the Highway, 21 
Of Averia Carucs and Things not diſtrain- 


able, 218 
Where Lord may follow with freſh Suit, 218 
Where Lord hath not Sight or View of the 

Cattle, | 21 
Where Lord diſtrains, out of his Fee, 219 
If Reſcous be returned it muſt ſhew the Place, 

| Mb 2119 
Where one intends to diſtrain for Damage- 
feaſant, 219 


What, 220 
Goods may be replevied two Ways, 220 
Of Sheriff's Deputies for Replevin, &c. 220 
Of the Writ De Replegiari facias, 221 
Tenant Plaintiff in Replevin, 221 
Hitbernam, where it may be had, 221 
Replevin to Bailiff of a Franchiſe, _ 222 
Where Sheriff may enter, &c. 221, 222 
Plaintiff in Replevia muſt have Property in 
the Goods, c. 222, 223 
Recordare in Replevin, 223 
Q Pane, 
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Pone, | Page 223 
Reſervation for Diſtreſs irrepleyiable, void, 224 
Several cannot join in a Replevin, 224 
Of Diſtreſs driven into another County, 224 
Of dead and living Cattle, 224 
Huſband-alone may replevy, —_ 
Of declaring in Replevin, 224. 


Tenant may have Replevin againſt Lord 
wrongfully diſtraining, though the Cattle, 
come back to him, and for what Reaſon, 


225 
Of Avowries and Avowant, 225 
Of Conuſance as Bailiff, 225 


Of Avowries which a Lord may make, 226 
Plaintiff's Advantage in an Avowry upon 

Stat. 21 H. 8. 6 227 
Of Coſts 'and Damages for Defendant, 228 


Where Part of the Rent 1s not due yet Avowry 


good, 228 
Of Avowry for Rent and Nomine Pane, 228 
Of a Bar to an' Avowry, 228 
Where Defendant pleads they were the Beaſts 

of a Stranger, Ae 228, 229 
Where Arrearages of Rent are loſt by the Lord, 
If Plaintiff in Replevin be nonſuit, Sc. De- 

fendant to have Coſts, 229 


Defendant in Replevin may plead Property in 

a Stranger either in Bar or Abatement, 229 
Where on a Plea in Abatement 3 
r 2 | | all 
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— 
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ſhall not have a Return without an Avowrys 
and where. he ſhall without an Avowrys 
Page 229, 230 

An Avowant in Replevin may abate his own 
Avowry for Part of the Rent diſtrained for, 
before, but, not after, Judgment, 230 
Plaintiff in Replevin not to pay Coſts when 
the Writ abates, - +." SYS; FL 
Sheriff may juſtify by grant of a Replevin, 
without ſhewing the Property of the Goods 
to be in the Plaintiff, 231 
Where Defendant in Replevin makes Conu- 
ſance, and avows, that the Property is in 
himſelf, it ſeems to be ſufficient without a 
Traverſe, 233 
Writs ſhall go to inquire of the Sum in Arrear 
and the Value of the Diftreſs on Nonſuit of 
Plaintiff in Replevin before iſſue joined, on 
Verdict, or Judgment on Demurrer againſt 


him; | | 185,186 


The Avowant may have Judgment for the Ar- 


rears to the Value of the Diſtreſs, 186 
And where the firſt Diſtreſs is not ſufficient it 
may be repeated, 187 
They who Diſtrain for Rent or Services may 
_ avow generally without fetting forth a Title, 
22335 234 

Of taking Replevin Bonds (in Order to prevent 
Vexatious Replevins) and aſſigning the ſame, 


234, 235 
Q2 Sei⸗ 
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Seilſin. Vide Lfbery, 


Selzure. 
Of Seizure by Lord for Felony or Treaſon, 
| Page 33 
By Lord until Tenant admitted, 7.8 


Statutes mentioned in this Wok, 
Mag. Char. cap. 10. of the Writ Ne e 


Vexes, 


159 
Stat. Marlb. c. 4. of exceſſive Diſtreſſes, &:. 


156 

AMarlb. c. 21. and Nam. 1. c. 27. of driving 
Diſtreſſes, c. 164 
Vim. 2. c. 1. of Eſtates intailed, 8 
21 H. 8. c. 19. of Avowries, 4227 
23 H. 8. c. 13. of keeping ſtoned Horſes, 
303 

25 H. 8. c. 13. of keeping Sheep, 300 


27 H. 8. c. 6. of keeping Mares, Sc. 302 
2 & 3 P. & M. c. 3. of feeding Sheep, Cows, 


Se. 301, 302 
43 Eliz. c. J. of cutting or ſtealing of * 


249 

7 Jac. 1. c. 12. Limitation of Book Debts, 
297 

21 Jac, 1. c. 16, of Entries, 60 
| 15 Car. 
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T5 Car. 2. c. 2, for puniſhing Woodſtealers, 


| Page 250 
17 Car. 2, c. 7. of Diſtreſſes and Avowries, 
I85 

29 Car, 2. c. 3. of Frauds touching Leaſes by 
Parol, Cc. 17 


Same Statute of Frauds in Bargains, Se. 293 
2 W. & M. c. 5. of felling Diſtreſſes, 170 
46 5 V. SM. c. 16. of Mortgages without 

Notice, | 61 
78 . z. c. 37. Lan 

main, | 18 
3 S 4 Anne, c. 9. of Promiſſory Notes, 298 + 
4& 5 Anne, c. 16, ſet, 17. of commencing 


Actions after Entry, 41 

Jef. 10, of difpenſing with Attorn- 

ments, 105 

4 & 5 Anne, c. 16, ſect. 15, 16. of pleading 

* double and of Coſts, ©2589 

/ef7. 28, of Account againſt Execu- 

tors, Sc. 55 

7 Anne, c. 12, concerning the Goods of an Ei 
baſſador, 178 

8 Anne, c. 17. for ſecuring Ren to pre- 

vent Frauds by Tenants, 178 

1 Geo. 1. c. 48, concerning Ditches 290 

6 Geo. 1. c. 16. concerning ditto, - 290 


4 Geo. 2.c. 28. againſt Frauds by Tenants, 188 
11 Geo, 2, for ſecuring the 2 of Rents,” 


RR TI 198 
29 C. 2. c. 36. of incloſing a Common, GC. 
| 291 


i 31 
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31 C. 2. p. 1031, for explaining the Act of 
29 Geo, 2. c. 36. | Page 291 
Vide ſeveral Statutes touching Leaſes by Bi- 
ſhops, Dean and Chapters, Ce. 67 
Lure Statute for Payment of Money into 
Court, "49 


Surrenders. (vide Tenants.) 
By Copyholder in Conſideration of Marriage, 


or Payment of Money, ; Pat bs 
By a Remainder-Man, 33, 34 
Surrender unto two Copyholders 33 
By Attorney, 3 


By Copyholder for Life, and in Fee, 306 


By Infant, | 
By Huſband of Woman Copyholder, 36 


. 6 


By Heir to a Stranger, Sc. 36 
By Copyholder after Forteiture, 37 
Where a new Leaſe amounts to a Surrender, 
102 

A Surrender cannot be perfect without Ac- 
ceptance, | 127 
Leſſee cannot furrender before his Term be- 


gins, | 102 
Tenants and Tenute. 
Wnuo is @ Tenant, 
V Tenure ſh Villenage, 
Frank Almoigne, | 
In Capite and Knight's Service, 
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By Grand Serjeanty, 


By Petit Serjeanty, 
The above Tenures are ecaſed to be, 


6 
| Tenant in Fee-ſumple, 2 7 
Tenant in Fee-tail, 
Tenant inGeneral — 1 8, 9, . 


Tenant in Tail after 2 of Iſſue ex- 
tinct, 6, 11, 12 
Tenant dy the Courteſy, 6, 12 
Tenant in Dower, 6, 13, 14 
Tenant for Life, 6, 14, 15, 16 
Tenant for Years, 6, 16, 17, 18, 19, 20, 21 
Tenant at Will, 6, 21, 22, 2 Hl 24, a 
Tenant at Sufferance, 6, - 2 


Tenant by Copy, &c. 
Properties of a good Cuſtom, and' the a 


Uſages in Cuſtoms, 228, 29, 
Tenants by the Verge, — 4248 
Tenants. in Coparcenaryy 444 
Parceners by Cuſtom, 46 
Jointenants, / 47, 51 

Tenants in Common, 51, 58 
The eſſential Difference between Jointenants 
and Tenants in Common, | 58 
Tenants in Antient Demeſne, 58 
Tenants 59 
Tenant by Statute Merchant, et ee 
Tenant by Statute Staple, | 59 
Tenant in Mortgage, 59 


The T AB L E. 
Trees. (Vide Eſtovers, Waſte.) 


Waſte. " See Ations.) | 
ASTE; its Derivation, and — 


| in what, Page 236,238 
A Licence to commit Waſte post to be 
wanting, 52865236 


Leſſor may enter to ſee if Waſte i is committed, 
and if Leſſee hinder him, Action on the 


Caſe lies, 236 
Two Kinds of Waſte, Voluntary and Permiſſive, 
both Injurious, _ 236 
Caution to Tenants about committing Waſte, 

2.36 
Pulling down Houſes, or fuffcking them to be 
uncovered is Waſte, _ | 237 


So of Glaſs Windows, Doors, Ec. fixed, 237 
Building a new Houle where there was not be- 


fore is Waſte, 237 
Pulling down a Wall of an | Houle is Waſte, 237 
Of Waſte by Tenants of Parks, Warrens, Sc. 
| 238 

Tenants have a ſpecial Property in Trees, as 
the Shade, Maſt, Sc. therefore Landlord 
cannot enter and cut doun Timber unleſs a 
Power is reſerved, 238 
Where felling Timber is 1 Waſte, 238 
Where Timber Trees may be faid to be, 


waſted, 238 
What 


The TABLE. 


What Trees are Timber, Page 23% 
Of Waſte in Willows, Hazels, Ge. 239 
Deſtroying a Fence, Waſte, 239 
Waſte by Houſe - burning, 239 


Of Waſte in Woods, Fruit Trees, Cc. 239 
Where digging Gravel Stones or for Mines is 


Waſte, | „5 
To ſuffer Banks to decay is Waſte, 240 
Waſte by converting Lands, Sc. 240 


Puniſhment and Forfeiture in Waſte, 240 
Againſt whom Action of Waſte lieth, 240, 


241 

Againſt whom it does not, but only an Action 
of Account or Treſpaſs, 240, 241 
Two Jointenants or Tenants in Common in an 
Houſs, if one will not repair, the other 
may have a Writ de Reparatione facienda, 
241 

Upon Landlord's Covenant to repair, Leſſee 
may cut Timber without being guilty of 
Waſte, 241 
Who can have an Action of Waſte, 241 
Who muſt join in ſuch Action, 241, 242 
Of Surrender after Waſte committed by Te- 
nant for Life or Vears, 24342, 245 
Of Waſte committed by a Stranger, 242 
Of Waſte committed by one againſt whom 
Tenant can have no Remedy, 242 
Where a Landlord Covenants to deliver 
Timber, but fails, and the Houſe falls, no 
Waſte in Tennant. _ 


The TABLE, 


Of Waſte committed by Huſband, &c., Page 


| 242, 243 
Where ae a Lede for Life or Years the 


Reverſion is granted, Leſſor hath no Action 


of Waſte, 243 
Where Leaſe determines, pending an 2 77 
of Waſte, 243 
Recovery upon Death of Cefui que Jie after 
Waſte, 243 
Where Waſte is done in one Corner of a 
Wood, | 244. 
Waſte in Houſes or Hedge-Rows, 244. 


Of Pleas in Bar to a Writ of Waſte, 2 44 
Where a Writ of Waſte ſhall abate, 245 
Leaſe to hold without any Impeachment of Waſte, 
* Leſſee may commit Waſte; otherwiſe, if it 

be to hold without Impeachment of an Aion 


f Waſte, 245 
Where Tenant grants a Rent-charge and com- 
mits Wafte, -— 245 


Action of Waſte after a Releaſe given, 245 
Of Plea that Grantee -hath nothing in Ro 


ſion, 245 
Of Waſte by Leſſee before his Term begins, 
KN Ji 46 

Houſe uncovered, before entry, to let it fall 
down, no Waſte i in Tenant, 2246 
A Houſe falls down by Tempeſt, Sc. no 
Waſte, ' 246 
Of rebuilding the ſame by Tenant, 247 


Ot Removing a Furnace by -Tenant, 5 7 
1 30 
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The TABLE, | 
To dig Land by a particular Tenant is Waſte, 

bur if for better Ground not, Page 247 
Concerning Waſte by a Copyholder, 248 


Windkalls. 
Whoſe Property they are, 146 


Wood. 


| Concerning the Deſtruction of Wood, Corn, 


Oc. : 249 


TUows, 


What Words amount to a Covenant, 87 


ERRORS. 


Page 126. J. 28, for of read for, 
139. J. 3. for Outed read Outed, 


a, 
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